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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 17, 1993. 
The following are decisions of the United States Customs Service 
determined to be of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 93-21) 


This ruling holds that merchandise entered temporarily under Sub- 
chapter 13, Chapter 98, HTSUSA, may be released without the de- 
posit of estimated antidumping or countervailing duties. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, March 30, 1992. 


CON-9-CO:R:C:E 223491 PH 
Category: Entry/Liquidation 
AsSISTANT DistricT DIRECTOR 
COMMERCIAL OPERATIONS DIVISION 


U.S. Customs SERVICE 
Champlain, New York 12919 


Re: Use of Temporary Importation Bonds (TIB’s) for Merchandise sub- 
ject to Countervailing or Antidumping Duty. 


Dear Sir: 

In your letter of October 7, 1991, you requested our advice with regard 
to TIB entries of merchandise subject to countervailing or antidumping 
duty. Our advice follows. 


Facts: 
You state that recently a Customs broker attempted to file a TIB entry 
on merchandise subject to countervailing duty. Citing Treasury Deci- 
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sion 54802(54), your office took the position that a TIB is aconsumption 
entry and, therefore, in addition to a bond for double the duty due, acash 
deposit was also required for the countervailing duty. You state that it is 
the position of your office that upon exportation of the article, the bond 
for the duty would be cancelled but that the cash deposit would be held 
until resolution of the countervailing duty case, at which time they 
would be finalized, increased, or decreased. 

With your letter, you enclosed a copy of a letter from a law firm stating 
that it represents a Customs broker (apparently the broker referred to 
above). In this letter, it is contended that merchandise subject to dump- 
ing duties or countervailing duties may be admitted under a TIB with- 
out the payment of the dumping duties or countervailing duties and that 
they (the dumping duties or countervailing duties) should be included in 
the bond. 


Issue: 
Are TIB entries of merchandise subject to countervailing or antidum- 
ping duty considered consumption entries? 


Law and Analysis: 

Subchapter XIII, Chapter 98, HTSUSA, provides for the admission of 
certain articles temporarily free of duty under bond (i.e., TIB’s). The 
Customs Regulations pertaining to TIB’s are found in 19 CFR 
10.31-10.40. Under 19 CFR 10.31(f), unless otherwise provided, a bond 
is required for a TIB entry in an amount equal to double the duties 
which it is estimated would accrue “* * * had all the articles covered by- 
the entry been entered under an ordinary consumption entry.” Under 
19 CFR 10.31(h), after the entry and bond for a TIB entry have been ac- 
cepted, the merchandise may be released to the importer but “[t]he en- 
try shall not be liquidated as the transaction does not involve liquidated 
duties.” Cancellation of a TIB bond is provided for in 19 CFR 10.39. Fail- 
ure to export or destroy merchandise admitted under a TIB results ina 
demand for the payment of liquidated damages equal to double the esti- 
mated duties applicable to the entry (unless the bond was for a lesser 
amount) (19 CFR 10.39(d)(1)). 

Customs has consistently held that a TIB entry is not an entry for con- 
sumption. See 19 CFR 141.0a(f), defining “entered for consumption” 
and 19 CFR 10.31(f), quoted above, which clearly distinguishes between 
a TIB entry and “an ordinary consumption entry”; note also that a TIB 
entry is not liquidated (19 CFR 10.31(h) cited above, see also 19 CFR 
159.2). Court decisions interpreting the term entry for consumption 
support this position (see A. W. Fenton Co., Inc. v. United States, 
55 CCPA 54, C.A.D. 933 (1968); Excel Shipping Corp. v. United States, 
44 Cust. Ct. 55, C.D. 2153 (1960); Korlis, Ltd. v. United States, 56 Cust. 
Ct. 365, 367, C.D. 2660 (1966), in which merchandise entered for con- 
sumption is described as that “which goes immediately into the com- 
merce of the United States, as distinguished from merchandise entered 
for storage in a warehouse, for exhibition, for transportation, etc.”). 
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An exception to the above is that TIB entries are considered to be con- 
sumption entries for purposes of administering quotas (see Treasury 
Decisions (T.D.’s) 54802(53) and 54802(54) and ruling 306885, dated 
June 29, 1979). The rationale for so deeming TIB entries to be consump- 
tion entries for purposes of administering quotas is that to rule other- 
wise could allow the circumvention of the quota laws (i.e., otherwise 
merchandise subject to quota for which no visa could be obtained could 
be entered under a TIB entry and, if consumed in the United States, sub- 
ject only to liquidated damages). 

The provisions of the countervailing duty law and the antidumping 
law are applicable to merchandise “entered, or withdrawn from ware- 
house, for consumption” (see 19 U.S.C. 1671b(d)(1), 1671b(e)(2), 1671c 
(d)(3), 1671d(c)(4)(B), 1671d(c)(4)(C), 1671e(a)(1), 1671e(b)(2), 1671f 
(a), 1671f(b), and 1671h; 19 U.S.C. 1673b(d)(1), 1673b(e)(2), 1673c(i)(1) 
(A)(ii), 1673d(c)(4)(B), 1674d(c)(4)(C), 1673e(a)(1)(A), 1673e(b)2), 
1673e(c)(1)(C), 1673f(a), 1673f(b), and 1673g(a); 19 U.S.C. 1675(c) and 
1675(e); see also 19 U.S.C. 1516a(c)(1), 1516a(e)(1), and 1516a(g)(5)(B); 
see also ruling 550990 dated September 21, 1977). Therefore, antidum- 
ping duty and countervailing duty would not be applicable to TIB en- 
tries unless the latter were “considered” to be consumption entries, as is 
done for purposes of administering quotas. However, the rationale for 
considering TIB entries to be consumption entries for purposes of ad- 
ministering quotas does not exist with regard to the countervailing duty 
law and the antidumping law. In the case of these laws, the TIB bond 
may be set in an amount to take into account countervailing or antidum- 
ping duties in order to protect the revenue (see 19 CFR 10.31(f)). As 
stated in the letter which you enclosed with your request for advice, we 
have so held in the past with regard to antidumping duties (see memo- 
randum 201949 dated September 26, 1974, and ruling 208418 dated 
November 14, 1977). 

We have consulted with the Office of Trade Operations, in the Office 
of Commercial Operations, about this matter. By copy of this ruling, we 
are alerting that Office to the possibility that guidelines may be neces- 
sary on the sufficiency of TIB bonds covering TIB entries of merchan- 
dise subject to countervailing or antidumping duty. We understand that 
the Office of Trade Operations may be considering the requirement for a 
single entry bond in such situations. 


Holding: 

TIB entries of merchandise subject to countervailing or antidumping 
duty are not consumption entries. In the case of such TIB entries, the 
TIB bond should be set in an amount to take into account countervailing 
or antidumping duty in order to protect the revenue. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 93-22) 


This ruling addresses the subject of rejected merchandise drawback and 
holds that defects found prior to importation of merchandise cannot 
serve as a basis for rejected merchandise drawback under 19 U.S.C. 
1313(c). 

DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 25, 1993. 
DRA-5-01-CO:R:C:E 224278 SLR 
Category: Drawback 

DeEpuTY REGIONAL DIRECTOR 

COMMERCIAL OPERATIONS 

PaciFic REGION 

1 World Trade Center 

Suite 705 

Long Beach, CA 90831-0700 


Re: Application for Further Review of Protest No. 2809-90-10157; Re- 
jected Merchandise Drawback; Knowledge of Defect Prior to Im- 
portation; Reliance on Port Extension of 90-Day Requirement for 
Filing for Rejected Merchandise Drawback, Acceptance of Draw- 
back Entries, Issuance of Accelerated Payment; Eligible Claimant; 
Customs Supervision of Exportation; Reliance on Previous Head- 


quarters Ruling Letter; HRL 219606; 19 U.S.C. 1313(c); 19 CFR 
191.142(b)(5); 19 CFR 191.142(b)(6); 19 CFR 177.9(b)(1); 19 CFR 
177.2(b)(1); 19 CFR 177.1(d)(1). 


Dear Sir: 

This is in response to the above-referenced protest forwarded to our 
office for further review. We have reviewed all points raised and our de- 
cision follows. 


Facts: 

This protest is against the decision of the Customs District Director in 
San Francisco denying rejected merchandise drawback for three proto- 
type subway car shells imported by Soferval, Inc. (Soferval). 

In October 1982, the protestant, Soferval, entered into acontract with 
the Bay Area Rapid Transit District (BART) to manufacture and deliver 
150 transit cars (4 prototypes and 146 production vehicles). These cars 
were sub-assembled in France. 

During inspections and meetings of BART and Soferval officials in 
France in June and July of 1984, BART rejected shipment of the proto- 
types to the United States because they did not meet contract specifica- 
tions as to surface finish and flatness of the car bodies (shells). On 
October 1, 1984, the contract was amended to exempt the four prototype 
cars from car shell requirements and to allow their shipment from 
France to BART for testing purposes, provided that when testing was 
complete, Soferval would replace the car shells at no cost to BART, with 
new ones conforming to the original requirements. 
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The testing of the prototypes was to have been completed by June 
1986, but was extended to April 1987 because of problems with the air 
conditioning system and the auxiliary power system. The rejected mer- 
chandise drawback claims were not based on these problems, found af- 
ter importation of the cars, but were based on pre-entry defective brush 
finish and flatness of the car shells. These defects were known and ac- 
cepted by the above-amended contract before the prototypes were ex- 
ported from France. 

On May 11, 1987, Soferval requested and received approval from Cus- 
toms San Francisco to extend the 90-day period to return the rejected 
prototype cars to Customs custody for exportation. On May 19, 1987, 
Soferval asked Customs Headquarters for a waiver of requirements for 
return of merchandise to Customs custody for destruction under Re- 
jected Merchandise Drawback. Soferval’s letter to Headquarters also in- 
dicated that, “[t]he first four cars have not met all the requirements of 
the BART Specifications and therefore have been rejected.” The letter 
did not say when or where the rejection occurred. 

Headquarters responded with ruling letter 219606, dated August 24, 
1987, which held: 

1. The non-conforming portions of imported merchandise may be 
separated from conforming portions and exported under 19 U.S.C. 
1313(c), as long as the actual amount of duty paid on the rejected 
merchandise is identifiable from entry documents. 

2. Customs verification that the merchandise is non-conforming 
to specifications and its supervision of the exportation of the mer- 
chandise meets the requirements for return to Customs custody for 
exportation. 

After testing, three of the four prototype cars were refurbished and 
retrofitted (including replacement of defective car shells with new ones) 
and delivered to BART. The replaced car shells were delivered to Levin 
Metals Corporation (Levin) for reduction to scrap metal and exportation 
by December 1987. The complete subway cars were not exported, so 
Soferval computed its rejected merchandise drawback claims based on 
the value of the car shells as components of imported cars. 

In September 1987, Soferval filed for rejected merchandise drawback 
on the shells under 19 CFR 191.142. A Customs audit commenced, and it 
was found that Soferval was not in compliance with the regulations. On 
June 1, 1990, Customs San Francisco denied rejected merchandise 
drawback, and on August 28, 1990, Soferval timely filed the instant 
protest. 

Customs San Francisco denied rejected merchandise drawback be- 
cause the defects of the prototype shells were known prior to their expor- 
tation from France. 

The protestant admits that certain defects were known prior to expor- 
tation, but argues that Customs approved the extension of the time to 
file the drawback entry, then approved the drawback entry, and finally 
issued accelerated payment of drawback to Soferval with full knowledge 
of the prior rejection. The protestant maintains that even if Customs 
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had not already approved drawback in this case, the prior rejection 
would not constitute a legal basis to deny drawback under the Customs 
regulations. It claims that nothing in the regulations requires that the 
rejection of merchandise occur after importation. 

Customs San Francisco also denied drawback because Soferval was 
not the exporter of the scrap material. 

The protestant admits that all relevant export documents list Levin 
as the exporter of the scrap material, but maintains that Levin was act- 
ing on Soferval’s behalf in destroying and exporting the merchandise. 
Moreover, it claims that nothing in the regulations requires that it 
physically export the goods. 

Customs further denied drawback because the subject car shells 
were destroyed and the scrap material exported without Customs 
supervision. 

The protestant maintains that Soferval invited Customs to observe 
destruction and exportation, but Customs officials waived actual obser- 
vation, apparently because of other commitments. 

The protestant maintains that it has fulfilled all the requirements of 
Headquarters Ruling Letter (HRL) 219606 and that drawback should 
be approved on this basis. 


Issues: 
I. Whether defects detected prior to importation of the merchan- 


dise can serve as the basis for rejected merchandise drawback under 
19 U.S.C. 1313(c). 

II. Whether Soferval can rely on the district’s waiver of the 90-day 
return to Customs custody requirement, acceptance of the drawback 
entries, and payment of accelerated drawback. 

III. Whether Soferval qualifies as the exporter of the merchandise. 

IV. Whether Customs must observe the actual destruction of the car 
shells and the exportation of the scrap material in order for Soferval to 
recover rejected merchandise drawback. 

V. Whether Soferval can rely on HRL 219606. 


Law and Analysis: 

I. Whether defects detected prior to importation of the merchan- 
dise can serve as the basis for rejected merchandise drawback under 
19 U.S.C. 1313(c). 

Section 313(c) of the Tariff Act of 1930, as amended (19 U.S.C. 
1313(c)), authorizes drawback on merchandise not conforming to sam- 
ple or specifications if such merchandise is returned to Customs custody 
for exportation within 90 days after release from Customs custody, un- 
less a longer period is authorized. 

First, in view of the contract change in which the parties agreed to 
have the four prototypes sent to the United States, it is far from clear 
that specifications were not met as to those four car bodies. Second, if it 
is assumed that the contract change did not amend the specifications for 
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the purpose of importation of those four car bodies, then the issue of 
19 U.S.C. 1313(c) must be addressed. 

The statute has been the subject of several court interpretations. In 
the case of American Pistachio Corp. v. United States, 23 Cust. Ct. 103, 
107 (1949), the court observed that: 

In the very nature of the situation, the need for corroboration of 
oral specifications by the shipper in a drawback matter such as is 
here involved would arise only after importation and receipt of the 
goods here, and presumably after payment therefor had been made. 
In such a case the shipper, as pointed out by the plaintiff, is not un- 
der control of the importer — in fact, because of the rejection of the 
goods he might well be hostile to the interests of the importer. Cor- 
roboration by him at the time might necessarily entail an admission 
of the faultiness of the shipment which he would not wish to make. 

In the case of Border Brokerage Co. v. United States, 53 Cust. Ct. 6, 11 
(1964), the court found that specifications and the imported condition of 
the merchandise with respect to those specifications was a basic element 
of drawback eligibility under 19 U.S.C. 1313(c). If the contract change 
made by the parties as to the four car bodies changed the specifications 
for those car bodies then the car bodies do not come within the statutory 
language because they did conform to the specifications allowed for the 
purpose of their importation. The case of Swan Tricot Mills Corp. v. 
United States, 63 Cust. Ct. 530, 535 (1969), further illustrates that a fail- 
ure to conform to sample or specification is basic to establishing draw- 
back eligibility under 19 U.S.C. 1313(c). The court in Export Petroleum 
of Calif. Ltd. v. United States, T.D. 46659, 64 Treas. Dec. 313, 316 (Cust. 
Ct., 1933) found it critical to a determination of rejected merchandise 
drawback eligibility whether any specifications accompanied the order 
placed with the foreign shipper for the goods and evidence that the goods 
failed to comply with those specifications. In a case decided shortly after 
the merchandise drawback law was enacted, the court in Mattia 
Locatelli v. United States, T.D. 46390, 63 Treas. Dec. 829, (Cust. Ct., 
1933) found that the goods were purchased on condition that it would be 
free from mold and that upon its arrival in the United States did not con- 
form to the specification on its arrival. In Littelfuse Laboratories v. 
United States, Abs. 32358, 68 Treas. Dec. 1092 (Cust. Ct., 1935), the ma- 
jority noted that the articles after importation were found to be not ac- 
cording to sample but denied drawback on other grounds. 

In every case the court found critical for rejected merchandise draw- 
back that the claimant show that there were specifications or a sample 
upon which the order to the foreign supplier was made and that the im- 
ported goods, when imported, failed to meet those specifications or dif- 
fered from the sample. Unlike the other provisions for drawback, the 
statute requires that the goods be returned to Customs custody before 
exportation. The purpose of that pre-export return was discussed in 
Swan Tricot Mill Corp., 63 Cust. Ct. at 584. The underlying reason for 
such a comparison is evident from the legislative purpose of the statute 
as expressed in the legislative history. 
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Rejected merchandise drawback had its genesis in the Tariff Act of 
1930. The House Committee on Ways and Means explained the need for 
the section in H.R. Rep. No. 7, 71st Cong., 1st Sess. 161 (1929): 


Section 558 (19 U.S.C. 1558) provides that no drawback of duty 
shall be allowed upon the exportation of any merchandise after its 
release from Customs custody, except in the case of articles manu- 
factured or produced from the use of imported merchandise. The 
importer is not allowed to inspect the merchandise until it leaves 
Customs custody. He may then find that it is so far from specifica- 
tions as to be useless to him, but, as it has been released from Cus- 
toms custody, and does not fall within the drawback provisions 
unless used in manufacture or production, the duty paid cannot be 
refunded. 


Hearings were held before the House Ways and Means Committee at 
which the then Commissioner of Customs stated: 


An importer may order a large shipment of goods from a foreign 
country. Upon the ordinary entry, he is not allowed to inspect them 
until they leave customs custody. He may then find they are not up 
to sample or specifications, but as they have been released from cus- 
toms custody and do not fall within the drawback provisions, the 
duty paid cannot be refunded, even though the goods are so far from 
specifications as to make them useless to the importer. The Ameri- 
can importer is thus to some extent at the mercy of the foreign ex- 
porters. Moreover, he is at once placed under the necessity of 
applying [manufacturing or production processes] so that he may 
obtain the benefit of the drawback provisions of the act. 

It is * * * recommended that section 558 be broadened so as to al- 
low arefund in the case of goods found not up to sample or specifica- 
tion and exported within 10 days from release from customs 
custody * * *. Such amendment, it is believed, will afford relief to 
the importer who finds that he has not received what he ordered, 
and will correct the present tendency of the law to drive him to re- 
sort to [manufacturing or production processes]. 


Tariff Readjustment — 1929: Hearings Before the Comm. on Ways and 
Means, House of Representatives, 70th Cong., 2nd Sess. 9749 (1929). 

According to the Senate Report accompanying the Customs Simplifi- 
cation Act of 1953, in amending certain provisions of the Tariff Act of 
1930: 


Subsection (b) of section 12 of [H.R. 5877] * * * extends the period 
during which the merchandise can be returned to customs custody 
for exportation from 30 to 90 days or such longer period as the Sec- 
retary of the Treasury may allow. The purpose of this amendment 
is * * * to extend the time for return to customs custody to a period 
reasonably adequate for discovery of latent defects or only those 
which can only be ascertained by test or use. 


S. Rep. No. 632, 83rd Cong., 1st Sess., reprinted in 1953 U.S. Code Cong. 
& Admin. News 2283, 2294. 
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In a March 1966 study on the various statutory provisions included in 
title 19 of the United States Code, the United States Tariff Commission 
concluded that one objective of the various drawback procedures is: 

To prevent undue hardship in cases where U.S. purchasers of for- 
eign goods have not received appropriate goods, 


United States Tariff Commission, Study of Temporary Entry Provisions 
of Title 19 of the United States Code, Investigation 332-45, Report of 
Legislative Objectives, 67 (Mar. 1966) (TC Publication 170). 
In a May 1969 follow-up report, the Commission indicated: 
The recovery of duty paid on imports which are discovered not to 
conform to sample or specification * * * appears to serve its purpose 
of alleviating inequities and its continuance seems in order * * *. 


United States Tariff Commission, Study of Temporary Entry Provisions 
of Title 19 of the United States Code, Investigation 332-45, Report on Use 
of Temporary Procedures and Tentative Proposals, 60 (May 1969) (TC 
Publication 286). 

Based on the foregoing, it is clear that rejected merchandise drawback 
is payable only for goods whose defects occur prior to importation which 
are not discovered until after their release for customs custody. Conse- 
quently, if we are to assume that the contract change did not amend the 
specifications for the purpose of importation of the four car bodies, then 
protestant’s claim to rejected merchandise drawback must fail because 
it had knowledge of the car body defects prior to their importation from 
France. 

II. Whether Soferval can rely on the district’s waiver of the 90-day re- 
turn to Customs custody requirement, acceptance of the drawback en- 
tries, and payment of accelerated drawback. 

Customs San Francisco did extend the 90-day time period upon which 
Soferval could return the merchandise to Customs custody under 
19 CFR 142(b)(4). However, a decision to grant an extension under that 
provision is not a determination as to whether or not merchandise quali- 
fies for 1313(c) treatment. That determination is made at the time when 
the drawback entry is liquidated. 19 CFR 191.71(d). A decision to grant 
an extension only ensures that Customs will not deny drawback for un- 
timely filing. 

Customs did accept Soferval’s drawback entry, but an acceptance of a 
drawback entry does not imply that a drawback refund is allowed or ap- 
proved. Rather, drawback claims are subject to verification (19 CFR 
191.10(a)) and liquidation under the regulations. 

Customs did issue accelerated payment of drawback to the protestant. 
However, Customs must deny drawback if it finds that the claimant was 
not operating under the applicable laws and regulations, even if, upon 
filing of the drawback claims, Customs paid the claims under the accel- 
erated payment procedure prior to verification and liquidation of the en- 
tries. HRL 223235 dated June 19, 1992. Protestant’s reliance argument 
is further diminished in that the regulations require a drawback claim- 
ant to obtain a bond to ensure full repayment of the advanced drawback 
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if at the time of liquidation Customs determines that there has been no 
compliance with the laws and regulations or if an overpayment of draw- 
back was paid to the claimant under the accelerated program. 19 CFR 
191.72(b). 

III. Whether Soferval qualifies as the exporter of the merchandise. 

Section 191.142(b)(6) of the Customs Regulations (19 CFR 191.142 
(b)(6)) provides that drawback is only payable to the exporter-claimant 
who is the importer of record or the actual owner named in the import 
entry. Conversely, the importer of record/actual owner-claimant must 
qualify as the exporter of the merchandise in order to recover rejected 
merchandise drawback. See HRL 221245 of October 19, 1990. 

Here, the import entry for the prototype subway cars lists Soferval as 
the importer of record, but the Exporter’s Shipping Declaration and Bill 
of Lading lists Levin as the exporter of the scrap material. San Francisco 
Customs posits that Levin must have purchased the defective shells 
from Soferval. 

A close examination of the facts reveals that there was no sale of the 
car shells prior to their destruction and exportation. Rather, this was a 
consignment. The car shells were delivered to Levin, who in turn re- 
duced them to scrap, the scrap was measured, a value was established 
with a buyer based on the market rate for exported aluminum scrap at 
that moment, and the scrap was then exported on December 8, 1987. 
Thereafter, payment was made to Soferval. The payment to Soferval 
was based on the exported scrap, not the car shells, and was made only 
after Levin determined the export price and after exportation. 

In destroying the car shells and exporting the scrap material, Levin 
was acting as the agent of Soferval. Therefore, Soferval qualifies as the 
exporter of the subject drawback merchandise. 

IV. Whether Customs must observe the actual destruction of the car 
shells and the exportation of the scrap metal in order for Soferval to re- 
cover rejected merchandise drawback. 

In HRL 219606, Customs approved Soferval’s alternative proce- 
dure to the statutory requirement of return to Customs custody with 
the contingency that a “Customs officer must verify that the specifi- 
cations have not been met, observe the reduction to scrap and verify 
that actual exportation of the rejected subway car shells.” Moreover, 
section 191.142(b)(5) of the Customs Regulations (19 CFR 191.142 
(b)(5)) requires that Customs supervise the exportation of the rejected 
merchandise. 

“Customs supervision” does not require actual on-site observation. 
Instead, what is required is the opportunity to observe. See C.S.D. 
82-128, 16 Cust. Bull & Dec. 928, 929 (1982). 

The protestant invited Customs to observe the destruction of the car 
shells and the exportation of the scrap material, and Customs San Fran- 
cisco has confirmed this. Customs was given the opportunity to observe; 
consequently, the requirement of Customs supervision was satisfied in 
this instance. 





U.S. CUSTOMS SERVICE 11 


V. Whether Soferval can rely on HRL 219606. 

The protestant argues that HRL 219606 specifically approved the 
transaction for drawback. The ruling is limited to the stated facts; the 
Customs Service cannot be bound to facts not disclosed in the ruling re- 
quest. With respect to the key fact whether there was knowledge on the 
part of the importer that the cars failed to meet specifications before they 
were imported, the first two sentences of the statement of facts in the 
ruling are revealing. Those sentences state: 

A company imported four fully equipped prototype subway cars. 
After testing. it was determined that the shells of the cars did not 
ne and were rejected by the purchaser. (Emphasis 
added. 

This statement of facts was based on the letter from Soferval, Inc. to 
the U.S. Customs Service dated May 19, 1987. The letter stated in perti- 
nent part: 

The first four cars have been imported fully equipped from France. 
The first four cars have not met all of the requirements of the BART 
Specifications and therefore have been rejected. 
Also included with the request is a letter from Soferval, signed by its cus- 
tomhouse broker agent, dated May 11, 1987 to the District Director of 
Customs at San Francisco. That letter stated in pertinent part: 
We stated at that time [August, 1986] that four complete “C” cars 
will be sent ahead in advance of production cars for testing pur- 


poses both by BART and ourselves for determination of final pro- 
duction design. Unfortunately, those four cars have been rejected 
by our customer as car bodies do not meet specifications for brush 


finish and flatness. 
These four prototypes were shipped to the U.S. in 1985 as follows: 
* * 


* 
Tests on cars 301 and 302 were completed in January, 1987. The 
other two prototype cars completed testing on April 28, 1987. 

Nowhere was any evidence presented to Customs when the ruling re- 
quest was made that the importer knew that the four cars did not meet 
customer’s specifications when imported. The audit discovered contract 
documents which showed that the importer imported the four cars with 
full knowledge that those cars did not meet BART’s specifications. The 
letter of May 27, 1987 from Soferval states that the air conditioning sys- 
tem was inadequate and the auxiliary power system was unreliable. 
However, neither defect related to the car bodies and neither defect was 
cited as the reason BART’s rejection of the car bodies, which were the 
exported articles. 

The existence of the precise specification defect in this case is shown 
by BART’s letter to Soferval dated June 21, 1984, about one year before 
the first importation of the four cars. That letter stated that: “The speci- 
fications require that aluminum surfaces on exterior cars ‘shall comply 
with AA ‘Designation System for Aluminum Finishes,’ and match exist- 
ing vehicles.’ (19.23B.1.a.1.).” That letter went on to state that the exte- 
rior finish of #001 car shell is not in compliance with Specification 
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requirements. The contract change No. 2 of BART contract 42AA-110 
stated that the four prototypes were rejected by BART Project Director 
by the letter of June 21, 1984. The contract change was signed by the 
parties on October 1 and 2, 1984. That pre-existing information was not 
disclosed to Customs in the ruling request. Further, as noted above, 
Customs in issuing the ruling, stated what it believed to be the operative 
facts. That is the defects were discovered only during the testing in the 
United States after the four cars were imported. 
The effect of a ruling letter is stated in 19 CFR 177.9(b)(1): 
Each ruling letter is issued on the assumption that all of the infor- 
mation furnished in connection with the ruling request and incor- 
porated in the ruling letter whether directly, by reference, or by 
implication, is accurate and complete in every material respect. The 
application of a ruling letter by a Customs Service field office to the 
transaction to which it is purported to relate is subject to the verifi- 
cation of the facts incorporated in the ruling letter, a comparison of 
the transaction described therein to the actual transaction, and the 
satisfaction of any conditions on which the ruling was based. 


Further, with respect to modifications or revocation of a ruling letter, 
the Customs Service would not apply the revocation or modification ret- 
roactively provided the request for a ruling contained no omission of ma- 
terial facts. (19 CFR 177.9(d)(2)(i)). The requirement for a ruling letter 
is that a request for a ruling must contain all relevant facts relating to 
the transaction. (19 CFR 177.2(b)(1)). A “ruling” is a written statement 
of the Customs Service that interprets and applies the provisions of the 
Customs laws to a specific set of facts. (19 CFR 177.1(d)(1)). 

The facts to which HRL 219606 applied were limited to a situation 
where merchandise was imported and the failure to meet specification 
was found after the importation. This is not at issue. Here the failure to 
meet specification was known before importation and that material fact 
was not contained in the ruling request. By virtue of the above cited 
regulations and the statement of facts in HRL 219606, the ruling re- 
quester was on notice that the ruling did not consider the effect of the 
failure to meet specification known by the importer before importation 
on the application of 19 U.S.C. 1313(c). 

We note that while the protestant alleges that it is still contesting the 
rejection decision of BART, no evidence in support of that allegation was 
presented. Further, the letter of Soferval’s broker to the District Direc- 
tor dated May 11, 1987, the contract change No. 2 signed by all parties, 
and the drawback claim itself belie that allegation. 


Holding: 
Defects detected prior to importation of the merchandise cannot serve 
as a basis for rejected merchandise drawback under 19 U.S.C. 1313(c). 
Soferval cannot rely on the district’s waiver of the 90-day return to 
Customs custody requirement, acceptance of the drawback entries, and 
payment of accelerated payments. A refund is conditioned upon full 
compliance with the law and regulations. 
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In destroying the car shells and exporting the scrap metal, Levin was 
acting as the agent of Soverval. Therefore, Soferval qualifies as the ex- 
porter of the subject drawback merchandise. 

Customs need not observe the actual destruction of the car shells and 
the exportation of the scrap material for Soferval to recover rejected 
merchandise drawback. Customs supervision merely requires the op- 
portunity to observe. 

Soferval cannot rely on HRL 219606 since the right to rely depends on 
coincident facts. 

You are to deny the protest in full. A copy of this decision should be 
sent to the protestant along with the Form 19 Notice of Action. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


ET 


(C.S.D. 93-23) 


This ruling addresses the fungibility criteria for petroleum products; 
substitution same condition drawback (19 U.S.C. 1313(j)(2); 19 CFR 
191.2(1). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 3, 1993. 


DRA-4-CO:R:C:E 224368 PH 
Category: Drawback 
Deputy REGIONAL DIRECTOR 
COMMERCIAL OPERATIONS 
PACIFIC REGION 


Re: Internal Advice Request; Substitution Same Condition Drawback; 
Fungibility of Jet Fuel, Diesel Fuel, Heating Fuel, Gas Oil, Automo- 
tive Gasoline, Reformate; 19 U.S.C. 1313()(2); 19 CFR 191.2(1). 


DEar Sir: 

With your memorandum of December 7, 1992 (File: DRA-1:SF:0:C:T 
(TDV), you forwarded a request for internal advice submitted on behalf 
of the drawback claimant in the referenced matter. Our ruling on the 
internal advice request follows. 


Facts: 

As part of an audit of the drawback claimant in this matter, Customs 
conducted a technical evaluation of the fungibility of petroleum prod- 
ucts covered in 26 substitution same condition drawback claims. The 
technical evaluation resulted in conclusions that there was not fun- 
gibility in 10 of the claims (and therefore that drawback should be 
denied in these claims). The merchandise in the claims in which non- 
fungibility was found and is contested in the internal advice request is 
jet fuel (claims 4, 5, 9, 19, and 21); diesel fuel/gas oil (claim 7, 8, and 10); 
and unleaded gasoline/reformate (claims 3 and 6). 
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In the case of the jet fuel, non-fungibility was found because the aro- 
matic content of the exported merchandise was greater than 20% in 
claims 4, 19, and 21. Non-fungibility was found in claims 5 and 9 because 
the merchandise was commercially distinguished by different names, as 
indicated on the claimant’s records. In regard to claim 5 it was also noted 
that no information was provided to substantiate or refute the presence 
of the antistatic additive ASA 3 in the designated imports. In regard to 
claim 9 it was also noted that there were substantial differences in API 
gravity and no information on the freezing point for the designated im- 
ports. In the case of the diesel fuel/gas oil, non-fungibility was found be- 
cause the merchandise was commercially distinguished by different 
names, as indicated on the claimant’s records. In the case of the 
unleaded gasoline/reformate, non-fungibility was found because the 
merchandise was commercially distinguished by different names, as 
indicated on the claimant’s records. In addition, in regard to claim 3, 
it was noted that the aromatic content was very high for the exported 
merchandise. 


Issue: 

As described in this case, is the imported merchandise fungible, for 
purposes of the substitution same condition drawback law, with the ex- 
ported merchandise? 


Law and Analysis: 

Under section 313(j)(2), Tariff Act of 1930, as amended (19 U.S.C. 
1313(j)(2)), upon the exportation or destruction under Customs super- 
vision of merchandise (whether imported or domestic) which is fungible 
with imported merchandise, assuming compliance with other require- 
ments in the statute and applicable regulations (19 CFR Part 191), sub- 
stitution same condition drawback may be claimed. 

The term “fungible merchandise” is defined in the Customs Regula- 
tions as “merchandise which for commercial purposes is identical 
and interchangeable in all situations.” (Emphasis added.) This defini- 
tion is consistent with the clearly expressed intent of the Congress 
when it enacted 19 U.S.C. 1313()(2). (See House Report (Ways and 
Means Committee) No. 98-1015, September 12, 1984, reprinted at 1984 
U.S.C.C.A.N. 4960, 5023; see also 129 Cong. Rec. E 5339 (daily ed. 
November 4, 1983).) This definition is also consistent with the common 
meaning of the term, as defined by the lexicographers (see Webster’s 
Third New International Dictionary (1986); Webster’s New World Dic- 
tionary, Third College Edition (1988); The Random House Dictionary of 
the English Language (1973); and Black’s Law Dictionary (6th Edition, 
1990)). 

The Court of International Trade (CIT) and the Court of Appeals for 
the Federal Circuit (CAFC) have recently reviewed Customs interpreta- 
tion of fungibility for substitution same condition drawback purposes 
(see Guess? Inc. v. United States, 14 CIT 770, 752 F. Supp. 463 (1990); 
944 F. 2d 855 (1991)). This case involved certain domestic cotton denim 
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wearing apparel which was identical in all respects to imported cotton 
denim wearing apparel except that the labels identifying the country of 
manufacture were different. The CIT followed Customs interpretation 
of the word “fungible” and held that the wearing apparel was not fun- 
gible. The CAFC vacated and remanded the decision of the CIT on the 
basis that the factual determination of whether there was a customer 
preference for the wearing apparel identified with the United States as 
the country of manufacture was disputed. On the question of Customs 
interpretation of fungibility, however, the CAFC stated that Customs 
interpretation of the term in 19 CFR 191.2(1) is “a reasonable construc- 
tion of the statute and is consistent with Congress’ intent” (944 F.2d at 
858). (See also Tandom Corp. v. United States, Slip Op. 92-197 (CIT 
October 29, 1992), Vol. 26, Cust. Bull. & Dec. No. 47, p. 38, November 18, 
1992.) 

In Customs Service Decision (C.S.D.) 91-3, Customs held that two 
shipments of automotive gasolines which meet the ASTM Standard 
Specifications for Automotive Gasoline, Designation ASTM D 439, ona 
volatility for volatility class basis, that contain the same octane ratings, 
that are substituted on the basis of leaded-for-leaded or unleaded-for- 
unleaded, and contain the same additives (if any) are fungible for pur- 
poses of 19 U.S.C. 1313(j)(2). In C.S.D. 91-21, Customs held that two 
shipments of aviation turbine fuels which meet the ASTM Standard 
Specifications for Aviation Turbine Fuels, Designation D 1655 (i.e., jet A 
for jet A, jet A-1 for jet A-1 or jet B for jet B, citing Table 1 of the stan- 
dards) are fungible for purposes 19 U.S.C. 1313(j)(2). 

In general regard to the inquirer’s contention that allowance should 
be made by Customs in applying the ASTM standards to laboratory re- 
ports for “precision’ variations (“repeatability” or “reproducibility”), 
we note the statement of the CIT in Guess? that “[w]e are not dealing 
here [i.e., in regard to the issue of fungibility] with a question of whether 
a party has satisfied a commercial contract” (14 CIT at 773). In its deci- 
sion on appeal, the CAFC quoted this statement and continued: “We are 
dealing instead with an exemption from duty, a statutory privilege due 
only when enumerated conditions are met. ‘Such a claim is within 
the general principle that exemptions must be strictly construed, and 
that doubt must be resolved against the one asserting the exemption.”” 
(944 F. 2d at 858) On this basis, we disagree with this contention by the 
inquirer. 

Some of the laboratory reports for the claims under consideration are 
partially illegible or may not have been signed or initialed by a responsi- 
ble party (this may be as a result of the copying of the reports; the origi- 
nals may not have this deficiency). In this regard, your attention is 
invited to 19 CFR 151.13(a) and (i)(5)(vi), under which Customs accred- 
ited laboratory reports must have the initials or signature of the person 
accepting technical responsibility for a gauging or analysis report and 
Customs is not required to accept reports which do not comply with this 
requirement. 
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JET FUEL 


In regard to the finding of non-fungibility for jet fuel because the aro- 
matic content of the exported merchandise was greater than 20% 
(claims 4, 19, and 21), it is argued that the ASTM standards permit 
slight statistical variances, based on a test method’s “precision.” See our 
position above in regard to this contention. In any event, we note that 
such variances are not permitted for this ASTM standard (ASTM D 
1655, see note A: “The requirements herein are absolute and are not 
subject to correction for tolerance of the test methods”). 

It is also argued that the aromatic content for jet fuel under ASTM D 
1655 may be up to 25%, on the basis of footnote C to the table in that 
ASTM standard. Under that footnote, 


Fuels with an aromatic content over 20 volume % but not exceeding 
25 volume % are permitted provided the supplier (seller) notifies 
the purchaser of the volume, distribution and aromatic content 
within 90 days of date of shipment unless other reporting condi- 
tions are agreed to by both parties. 


According to the inquirer, all commercial parties in the jet fuel indus- 
try routinely ignore this footnote and accept product containing up to 
25% aromatics without notice and without prior agreement. The in- 
quirer states that the airline customers of the claimant in this case (a 
major petroleum refiner) have never requested, and the claimant has 
never provided, notice that jet fuel contains between 20% and 25% aro- 
matics, nor is there any evidence that any other seller or purchaser pro- 
vides or requires such notice. The inquirer states that there is no price 
differential between jet fuel containing 20% or less aromatics and jet 
fuel containing between 20% and 25% aromatics. The inquirer provides 
a table of Engine Manufacturer’s Requirements for General Electric 
and Pratt & Whitney engines in which the maximum aromatics for Gen- 
eral Electric is listed as 25% and that for General Electric as 20%, witha 
footnote stating “Waiver currently in effect authorizing up to 25 vol. % 
Aromatics, as necessary.” Therefore, according to the inquirer, “the 
‘commercial world’ unqualifiedly ignores the notice requirement con- 
tained in ASTM D 1655 footnote C and treats jet fuel containing up to 
25% aromatics as fungible * * *” 

We are not satisfied that the above arguments establish that jet fuel 
containing 20% or less aromatics and jet fuel containing 20% to 25% aro- 
matics are identical and interchangeable in all situations. While it is 
true that one of the United States engine manufacturers may permit 
aromatics of up to 25% (the other only “currently” waives the 20% maxi- 
mum), that does not eliminate the possibility of a commercial prefer- 
ence by the customers of the jet fuel (as opposed to the manufacturers of 
the engines in the airplanes of the customers). We note that higher 
amounts of aromatics in jet fuel result in a greater likelihood of the fuel 
smoking (Petroleum, Prehistoric to Petrochemicals, G. A. Purdy (1958), 
p. 66; see also ASTM D 1655-92c, paragraph X1.4.2.3). We also note that 
the newly revised ASTM standard for jet fuel (ASTM D 1655-92c) 
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retains a limit on aromatics (now set at 22% instead of 20%) with the 
footnote provision that aromatics may be up to 25% “provided the sup- 
plier (seller) notifies the purchaser of the volume, distribution and aro- 
matic content within 90 days of shipment * * *.” 

Although this modification to the ASTM standard cannot operate to 
change the limit on aromatics to 22% for the merchandise under consid- 
eration (i.e., because fungibility must be determined at the time of sub- 
stitution and at that time the 20% limit was in effect), it is objective 
evidence that there is a consciously derived differentiation between 
high and low aromatic-content jet fuel. In light of the effect of a higher 
content of aromatics in jet fuel (i.e., resulting in a greater likelihood of 
the fuel smoking), in this environmentally conscious age we are unable 
to conclude that the ASTM standard on aromatics in jet fuels, the best 
evidence available, may be ignored. As for the argument of the inquirer 
that such a conclusion may create sub-groups of jet fuel (for fungibility 
purposes), we note that if this is so, the sub-groups are created by recog- 
nized industry standards. We conclude that the imported jet fuel and the 
exported jet fuel in claims 4, 19, and 21 are not fungible. 

In regard to claim 19, the inquirer has submitted an alternate 
amended claim 19 (filed with Customs within 3 years of exportation) 
based on the theory that if jet fuel with more than 20% aromatics is not 
fungible with jet fuel with less than 20% aromatics, jet fuel with be- 
tween 20% and 25% aromatics is fungible with jet fuel with the same 
range of aromatic content. As to the fact that in the amended claim the 
imported merchandise is described as “jet A-1” and the exported mer- 
chandise is described as “jet fuel (DERD-2494)”, see the discussion of 
this issue in regard to claim 9, below. If the condition set forth there 
is met, a finding of fungibility is not precluded on this basis. However, 
the laboratory reports for the imported merchandise and the exported 
merchandise in the amended claim 19 indicate that the imported mer- 
chandise has an electrical conductivity additive and the exported mer- 
chandise does not (i.e., the specification for the imported merchandise is 
53 and that for the export is 1). In view of the inquirer’s statement (in 
regard to claim 5, below) that the claimant does not supply jet fuel con- 
taining the antistatic ASA 3 except on special request and that the 
claimant is aware of no jet fuel producer that routinely manufactures jet 
fuel containing that antistatic, we believe that this difference precludes 
fungibility. We conclude that the imported merchandise and the ex- 
ported merchandise in the amended claim 19 are not fungible. 

In regard to the finding of non-fungibility for jet fuel because of the 
use of different names for the merchandise, the inquirer notes that the 
specifications for “jet A” and “jet A-1” are the same except that the 
maximum freezing point for jet A is -40 degrees Centigrade (C) (-40 
degrees Fahrenheit (F)) and that for jet A-1 is -47 degrees C (-52.6 de- 
grees F). According to the laboratory report for the imported jet fuel in 
claim 5, the maximum freezing point ranged between —54 and -67 de- 
grees F and that for the export was -55 degrees C. Thus, the freezing 
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points for both imported and exported jet fuel meet the specifications for 
jet A-1, as recognized in the Customs technical evaluation of fungibility. 

As for the description of the exported jet fuel in claim 5 as “jet A-1 
without ASA 3”, the inquirer notes that ASA 3 is an electrical conductiv- 
ity additive (i.e., an antistatic) which is permitted in certain concentra- 
tions in jet fuel, according to the pertinent ASTM standard. The 
specification in ASTM D 1655 for electrical conductivity is in footnote J 
to the table in the ASTM standard and states “A limit of 50 to 450 con- 
ductivity units (Ps/m) applies only when an electrical conductivity addi- 
tive is used and under the condition at point of use.” There is no 
indication of electrical conductivity in the laboratory report for the im- 
ported jet fuel in claim 5 and the report for the export resulted in a find- 
ing of 3 Ps/m. The inquirer states that the claimant does not supply jet 
fuel containing ASA 3 except on special request and, even then, nor- 
mally only after shipment of the fuel from the refinery at or near the 
purchaser’s facility. The inquirer states that the claimant is aware of no 
jet fuel producer that routinely manufactures jet fuel containing ASA 3. 
In this regard, we note that there are 4 additives (antioxidants, metal 
deactivators, electrical conductivity additives, and fuel system icing in- 
hibitors) which may be added to each type of jet fuel subject to the stan- 
dards in ASTM D 1655. We do not believe that a drawback claim must 
affirmatively establish the presence or absence of these additives to es- 
tablish fungibility, although, as noted above in regard to the amended 
claim 19, the presence of an additive in one lot of merchandise and the 
absence of the additive in the lot of merchandise which is claimed to be 
fungible may preclude a finding of fungibility. 

Although we conclude that the characteristics cited above are not fa- 
tal to fungibility in claim 5, we are unable to conclude that the imported 
merchandise and the exported merchandise in this claim are fungible. 
This is so because of the absence of significant specifications in the labo- 
ratory reports for this claim (e.g., aromatic content for the imports, as 
well as many other specifications provided for in ASTM D 1655; and dis- 
tillation temperatures for the exports). 

In claim 9, non-fungibility was found because the imported merchan- 
dise and the exported merchandise are given different commercial 
names (“jet fuel DERD 2494” and “jet fuel” or “jet Al” for the imports 
and “jet A-1” for the exports) and because there are substantial differ- 
ences in the API gravity and no information on the freezing point for the 
imports. The inquirer states that “DERD 2494” is a European standard 
for jet fuel which specifies properties analogous to those of ASTM D 
1655 in the United States and that jet fuel meeting the DERD 2494 
specifications also satisfies the specifications in ASTM D 1655. Assum- 
ing that the inquirer is correct, we conclude that the term “DERD 
2494”, as it is used in this situation, is a modifier indicating that the jet 
fuel will meet the specifications in DERD 2494. The use of “DERD 
2494” in this case does not preclude a finding of fungibility, provided 
that the inquirer provides a copy of the specifications in DERD 2494 and 
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that Customs is satisfied that fuel which meets those specifications 
would also meet the specifications in ASTM D 1655. 

Although API gravity was formerly included in the specifications for 
jet fuel, with a range of 37-51 (see, e.g., ASTM D 1655-83), ASTM D 
1655 does not now have a specification for API gravity, nor did it at the 
time of the substitution. In view of this fact, and in view of the fact that 
the API gravities for the imported and exported jet fuel in this claim 
meet the former specifications for API gravity, we conclude that a find- 
ing of fungibility is not precluded on this ground. Because the inquirer 
has now provided laboratory reports with freezing points for the im- 
ported merchandise and because those freezing points meet the freezing 
point specification for jet A-1, a finding of fungibility is not precluded on 
this basis either. However, we note that the laboratory reports for the 
imported and exported merchandise in claim 9 do not include specifica- 
tions for all of the criteria provided for in ASTM D 1655. (Le., in the Oc- 
tober 24, 1986, report on imports, there is no specification for acidity 
and although there is a specification on the smoke point, there is no 
specification on napthalenes (napthalenes must be less than 3% in vol- 
ume if the smoke point is between 20 and 25, as is indicated in the re- 
port). In the August 15, 1987, report on imports, there is no specification 
for the net heat of combustion and the figure for density at 15 degrees C 
is illegible. In the report on exports, there is no specification for the net 
heat of combustion.) 


Accordingly, we are unable to conclude that the imported merchan- 
dise and the exported merchandise in claim 9 are fungible. If the above 
deficiencies in the laboratory reports are corrected to your satisfaction 
and if the condition with regard to the DERD 2494 specifications is satis- 
factorily met, fungibility may be found in regard to this claim. 


DIesEL FuEL/HEATING FUEL/Gas OIL 


Initially, we note, for your information, that, as is true with jet fuel 
(discussed above), the ASTM standard for diesel fuel (ASTM D 975) has 
been modified from that which was applicable at the time of the substi- 
tution in this case (i.e., ASTM D 975-90 is applicable in this case; the 
current standard is ASTM D 975-92a). 

In claim 7, non-fungibility was found because the imported merchan- 
dise was given different commercial names (“high pour diesel”, “diesel” 
and “#2 diesel oil”) from those given the exported merchandise 
(“diesel” and “gas oil”). The term “gas oil” is generally used to describe 
distillate-type fuel oils (see G. A. Purdy, Petroleum, Prehistoric to Petro- 
chemicals, page 258 (1958)). Diesel fuel meeting the grade 2-D specifi- 
cations in ASTM D 975 is a distillate-type fuel oil and may properly be 
called “gas oil” (in this regard, see Appendix X1.2.3 to ASTM D 975, in 
which grade 2-D diesel fuel is described as including “the class of distil- 
late gas oils of lower volatility” (emphasis added)). “#2 diesel oil” refers 
to a grade of diesel oil covered in ASTM D975 (i.e., grade 2—D), the speci- 
fications for which the imported and exported merchandise are claimed 
to meet. We note that the pour point for the imported merchandise 
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called “high pour diesel” does not vary significantly from those of the 
other merchandise (i.e.,-18 degrees C, versus-9 through-15 degrees C; as 
compared to-24 degrees C for the exported merchandise). 

Based on the above, we do not believe that the commercial names re- 
ferred to above preclude a finding of fungibility for this merchandise. 
However, the specifications in the laboratory report for the imported 
merchandise are insufficient to determine whether the imported mer- 
chandise meets the specifications for grade 2—D diesel fuel under ASTM 
D 975 (i.e., there are no specifications for kinematic viscosity, carbon, or 
sulfur given for any of the imports). Also, the distillation temperature 
for 90% recovery for the imported merchandise described in the labora- 
tory reports dated May 8 and May 12, 1986 (650 degrees F and 648 de- 
grees F, respectively) exceeds the maximum in the ASTM D 975 
specifications and that for the imported merchandise described in the 
laboratory report dated May 22, 1988, is only for the end point (the 
ASTM specification is for 90% recovery), but based on a comparison 
with the other laboratory reports, it appears that it would also exceed 
the ASTM D 975 specification for the distillation temperature for 90% 
recovery. The specifications for the exported merchandise in claim 7 
also are insufficient because the kinematic viscosity was measured at 
30 degrees C (that in ASTM D 975 is measured at 40 degrees C). Further- 
more, the flash point (109 degrees F) for the merchandise described in 
the laboratory report dated December 27, 1988 (tank 952) is lower than 
the minimum flash point in the ASTM D 975 specifications (125 degrees 
F). We are unable to make a finding of fungibility as to the imported 
merchandise described in the September 24, 1988, laboratory report 
and as to the exported merchandise described in the December 27 (tank 
950), 28, and 29, 1988, laboratory reports for claim 7. We conclude that 
the imported and exported merchandise described in the other labora- 
tory reports for claim 7 is not fungible. 

In claim 8, non-fungibility was found because the imported merchan- 
dise was described as “Algerian gas oil” and the exported merchandise 
was described as “gas oil”. The inquirer contends that the modifier 
“Algerian” merely identifies the origin of the gas oil and does not de- 
scribe its physical or chemical properties. The inquirer provides evi- 
dence asserting that the imported merchandise is No. 2 heating oil 
meeting ASTM D 396 grade 2 and the exported merchandise is No. 2 
diesel fuel meeting ASTM D 975 grade 2 (actually, this would be grade 
2-D). The inquirer contends that the exported merchandise satisfies the 
criteria for both ASTM standards for grade 2 and “possesses technical 
specifications which are commercially identical to those of the desig- 
nated import.” 

As stated above, the term “gas oil” is generally used to describe distil- 
late-type fuel oils. Both heating oil meeting the grade 2 specifications in 
ASTM D 396 and diesel fuel meeting the specifications grade 2—-D in 
ASTM D 975 are distillate-type fuels and may properly be called “gas 
oil.” Merchandise which is commercially identical may be fungible 
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when the merchandise originated in different countries unless a cus- 
tomer preference for merchandise originating from one of the countries 
can be shown (Guess?, supra). 

Thus, fungibility is not precluded as a result of the description of the 
imported merchandise as “Algerian gas oil” and that of the exported 
merchandise as “gas oil.” However, we do not agree with the argument 
by the inquirer that grade 2 heating oil (under ASTM D 396) is fungible 
with grade 2-D diesel fuel (under ASTM D 975). As stated in the ASTM, 
the former “covers grades of fuel oil intended for use in various types of 
fuel-oil-burning equipment * * *” (ASTM D 396 paragraph 1.1) (see also 
paragraph 1.1.1 “* * * for use in domestic and small industrial burners” 
and Appendix X1, paragraph X1.3.2 “* * * for use in atomizing type 
burners * * *”). The latter “covers [one of] three grades of diesel fuel oils 
suitable for various types of diesel engines” (ASTM D 975 paragraph 
1.1) (see also paragraph 1.1.2 “* * * for automotive diesel engines, which 
is also suitable for use in non-automotive applications, especially in con- 
ditions of frequently varying speed and load” and Appendix X1, para- 
graph X1.2.3 “* * * for use in high-speed engines in services involving 
relatively high loads and uniform speeds, or in engines not requiring fu- 
els having the higher volatility or other properties [of] Grade No. 1-D”). 
(See also, G. A. Purdy, supra, pages 352-370.) 

In addition to the fact that grade 2 heating oil and grade 2-D diesel 
fuel are for two very different uses, the specifications in the ASTM vary 
significantly. ASTM D 396 has general requirements (see paragraphs 
3.1 and 3.2) and ASTM D 975 does not. The flash point and the maxi- 
mum kinematic viscosity are different in the specifications and ASTM D 
396 grade 2 includes specifications for API density and pour point while 
ASTM D 975 grade 2—D does not and ASTM D 975 grade 2-D includes 
specifications for maximum ash, minimum Cetane number, and (by ref- 
erence to an ambient temperature map) maximum cloud point. 

We conclude that the imported “Algerian gas oil” and the exported 
“gas oil” in claim 8 are not fungible because the former is acknowledged 
to be grade 2 heating oil and the latter grade 2—D fuel oil which are not 
commercially identical. Even if that were not the case, we note that the 
specifications for the imported merchandise and the exported merchan- 
dise differ significantly (i.e., the flash point for the import is 154 degrees 
F, that for the export is 110, and the minimum under ASTM D 396 is 100 
and that under ASTM D 975 is 125; there is no 90% distillation recovery 
specification for the import, although there is for the export and in each 
of the ASTM specifications; there is no kinematic viscosity specification 
for the import, although there is for the export and in each of the ASTM 
specifications; there is a cloud point specification for the import, but not 
for the export; and there is a specification for API density for the import, 
but not for the export). 

In claim 10, non-fungibility was found because the imported mer- 
chandise was described as “diesel fuel” and the exported merchandise 
was described as “gas oil”. As stated above, the term “gas oil” is gener- 
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ally used to describe distillate-type fuel oils and diesel fuel meeting the 
grade 2-D specifications in ASTM D 975 is a distillate-type fuel and may 
properly be called “gas oil.” However, we note that the distillation tem- 
perature for 90% recovery for the imported merchandise exceeds the 
maximum specification in ASTM D 975 (the imported merchandise 
specification is 645 degrees F and the maximum specification in the 
ASTM is 640 degrees F). We conclude that the imported merchandise 
and the exported merchandise in claim 10 are not fungible. 


UNLEADED GASOLINE/REFORMATE 

Initially, we note, for your information, that the ASTM standard for 
automotive gasoline which was applicable at the time of the substitution 
in this case (i.e., ASTM D 439-89) was discontinued in 1991 and has 
been replaced by ASTM D 4814~-90a. 

In claim 3, non-fungibility was found because the imported merchan- 
dise and the exported merchandise were given different commercial 
names (i.e., “gasoline, unleaded” for the import and “reformate” for the 
export). The inquirer states that the term “reformate” is often used in 
the United States to describe a very high quality gasoline precursor with 
an octane rating of approximately 100 which is “blended down” to pro- 
duce commercial grade unleaded gasoline, but the term is also used by 
the international petroleum industry to describe merchandise which 
meets the ASTM D 439 standard for unleaded gasoline. This latter us- 
age is consistent with our review (i.e., see G. A. Purdy, supra, pages 175, 
184, wherein reformate is described as the product of thermal or cata- 
lytic reforming which increases octane numbers but does not necessar- 
ily result in the very high quality gasoline precursor referred to above). 

It was also noted, in regard to claim 3, that the aromatic content of the 
exported merchandise was very high. In this regard, we note that there 
is no aromatic specification in ASTM D 439. However, we also note that 
aromatics are desirable components in gasoline because they can in- 
crease the octane number (see G. A. Purdy, supra, page 66). In the case 
of the laboratory reports for the exported merchandise in claim 3, there 
is no motor octane number or anti-knock index. In view of the impor- 
tance of the anti-knock index in determining the quality of gasoline (see 
Appendix X1, paragraphs X1.1, X1.2, and X1.3 of ASTM D 439 and the 
same appendix in ASTM D 4814; see also C.S.D. 91-3, which provides, 
among other requirements, that automotive gasoline must have the 
same octane ratings), we believe this omission is fatal to a finding of fun- 
gibility. This is particularly true when the name given to the merchan- 
dise may indicate that it is of a higher grade than the imported 
merchandise and one of its qualities (i.e., a high aromatic content) may 
substantiate that indication. 

Even if the above were not so, significant specifications necessary to 
determine fungibility are omitted from the laboratory reports for claim 
3 and there is clear evidence to indicate that the imported merchandise 
and the exported merchandise are not fungible. In addition to the anti- 
knock rating (octane), volatility is described as defining the general 
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characteristics of gasoline (Appendix X1, paragraph X1.1 of ASTM D 
439 and ASTM D 4814). Customs has ruled that gasoline of different 
volatility classes (i.e., Class B and Class C) is not fungible for substitu- 
tion same condition drawback purposes (ruling 224003, February 17, 
1993; see also C.S.D. 91-3, referred to above). Volatility limits for gaso- 
line are established in terms of vapor-liquid ratio, vapor pressure, and 
distillation properties (Appendix X1, paragraph X1.5.3 of ASTM D 439, 
and paragraph X1.7.3 of ASTM D 4814). Vapor/liquid ratios are not 
given in the laboratory reports for the exported merchandise in claim 3 
and the Reid vapor pressure specifications in the laboratory reports in- 
dicate that the volatility class of exported merchandise is Class A and 
that most of the imported merchandise, as conceded by the inquirer, ap- 
pears to be Class B or Class C in volatility. We conclude that the im- 
ported merchandise and the exported merchandise in claim 3 are not 
fungible. 

In claim 6, non-fungibility was found because the imported merchan- 
dise and the exported merchandise were given different commercial 
names (i.e., “gasoline, unleaded regular” for the import and “refor- 
mate” for the export). On the basis of the discussion of the uses of the 
term “reformate” above, we conclude that the use of these different 
terms is not fatal to a finding of fungibility. However, the laboratory re- 
port for the exported merchandise does not have specifications for the 
vapor/liquid ratio, corrosion, gum, and sulfur. As noted above, volatility 
and the anti-knock rating (octane) are described as defining the general 
characteristics of gasoline and the vapor-liquid ratio is used to establish 
volatility limits. In the absence of a specification for the vapor/liquid ra- 
tio for the exported merchandise in claim 6, as well as the other omis- 
sions in the specifications, we are unable to conclude that the imported 
merchandise and the exported merchandise are fungible. 


Holding: 

The imported merchandise is not fungible, for purposes of the substi- 
tution same condition drawback law, with the exported merchandise 
in claims 4, 19, and 21 and amended claim 19 (jet fuel), claims 7 (partial), 
8, and 10 (diesel fuel/heating fuel/gas oil), and claim 3 (gasoline/ 
reformate). 

Because of insufficient information in the laboratory reports provided 
by the inquirer, we are unable to determine whether the imported mer- 
chandise is fungible, for purposes of the substitution same condition 
drawback law, with the exported merchandise in claims 5 and 9 (jet 
fuel), part of claim 7 (diesel fuel/gas oil), and claim 6 (gasoline/ 
reformate). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 93-24) 


This ruling establishes the U.S. Customs Service’s position on a Cus- 
toms broker’s obligation to disclose incidental charges to a client and 
that Customs will not question such amounts so long as there is full 
disclosure made on the invoice to the importer (19 CFR 111.29(a), 
19 CFR 111.36(b), 19 CFR 111.39(a) and 19 U.S.C. 1641). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 5, 1993. 
BRO-3-05-CO:R:C:E 224406 CB 
Category: Entry 
Mr. H. J. HENDERSON 
CorTEZ CUSTOMHOUSE BROKERAGE 
4950 West Dickman Road 
Battle Creek, MI 49015 


Re: Request for binding ruling on billing procedures by broker; 19 CFR 
§ 111.36. 


DEAR Mr. HENDERSON: 

This is in response to your letter of January 12, 1993, wherein you re- 
quested a ruling regarding several hypothetical fact scenarios and ques- 
tions regarding the arrangement and billing of transportation. 


Facts: 

Cortez Customhouse Brokerage Company (Cortez) is a licensed Cus- 
toms broker. Additionally, Cortez was recently licensed by the Federal 
Maritime Commission as an Ocean Freight Forwarder and a Nonvessel 
Operating Common Carrier. Cortez was also recently licensed by the 
Interstate Commerce Commission as a Property Broker of General 
Commodities. 

You set out four fact situations and ask whether the proposed method- 
ology is in compliance with our regulations. In Fact Scenario #1 and #2 
Cortez retains a freight forwarder on behalf of a customer. You ask 
whether you may bill the client more than the freight forwarder charges 
you and simply invoice the charge as “transportation”. In Fact Scenario 
#3 you ask whether you can charge more than the steamship company 
charges you and invoice it as “transportation”. Finally in Fact Scenario 
#4 you ask whether you can hire a trucking company and charge your 
customer more than the quote you receive and invoice the difference as 
“transportation”. In all four situations you ask whether you are re- 
quired to file rates and/or tariffs with the Customs Service. 

Issue: 

Whether the described procedures are permissible under the Customs 
Regulations? 

Law and Analysis: 

First of all, the Customs Service does not require that a broker’s rates 
and/or tariffs be filed with the agency. 
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Regarding Fact Scenario #1, #2, and #3, a Customs broker is re- 
quired to impart any information relative to any Customs business to a 
client who is entitled to the information. See 19 CFR § 111.39(a). Addi- 
tionally, a broker is required to notify the importer in advance of the 
name of the selected freight forwarder and to transmit directly to the 
importer “[a] statement of his brokerage charges and an itemized list of 
any charges to be collected for the account of the freight forwarder if the 
fees and charges are to be collected by or through the broker; * * *.” 
See19 CFR § 111.36(b) If Cortez wants to impose a surcharge on the cost 
of transportation it may do so, provided that there is full disclosure to 
the importer. Section 111.29(a) requires a broker to exercise diligence in 
making financial settlements. The last two sentences of this section in- 
dicate that if the broker receives money from the client to pay a charge 
but does not pay it, the broker must provide a written accounting to the 
client. Enclosed for your information is a copy of T.D. 78-308 which sets 
forth Customs change of policy relating to brokers’ charges for inciden- 
tal services. Under this policy change, “Customs will inquire only into 
the reasonableness of the charges and then only in cases in which the 
charges are not itemized on the broker’s statement to the client or are 
not itemized in writing to the client before the charges are incurred.” 

Finally, regarding Fact Scenario #4, you are asking for a ruling re- 
garding the transportation of merchandise once “[a]n international 
shipment belonging to our customer terminates transportation at Chi- 
cago.” We are assuming that by “terminates transportation at Chicago” 
you meant that entry was made in Chicago. Customs regulation of bro- 
kers pertains only to the transacting of customs business. Section 641 of 
the Tariff and Trade Act of 1930 (19 U.S.C. § 1641), as amended by sec- 
tion 212 of the Tariff and Trade Act of 1984, Public Law 98-573, pro- 
vides the following definition of the term “customs business”: 


The term “customs business” means those activities involving 
transactions with the Customs Service concerning the entry and 
admissibility of merchandise, its classification and valuation, the 
payment of duties, taxes, or other charges assessed or collected 
by the Customs Service upon the merchandise by reason of its im- 
portation, or the refund, rebate or drawback thereof. (emphasis 
provided) 


The inland transportation arrangements the importer wishes to make 
after the merchandise has been entered are not within the purview of 
the Customs Service. 


Holding: 
A broker may impose a surcharge on the amount that was charged by 
a freight forwarder provided there is full disclosure on the invoice to the 
importer. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(C.S.D. 93-25) 


This ruling holds that substitution of a consumption entry for a tempo- 
rary importation under bond entry is permissible under 19 CAR 
10.31(g) or 19 U.S.C. 1520(c)(1). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, August 20, 1993. 
LIQ-9-01-CO:R:C:E 224695 CB 
Category: Entry 
DistRIcT DIRECTOR 
U.S. Customs SERVICE 
Main and Stebbins Streets, PO Bldg. 
P.O. Box 1490 
St. Albans, VT 05478 


Re: Protest No. 0201-93-100101; mistake of fact; substitution of con- 
sumption entry for TIB entry. 


Dear Sir: 

The above-referenced protest and application for further review was 
forwarded to this office for determination. The facts and arguments pre- 
sented have been considered and a decision follows. 


Facts: 

A temporary importation under bond (TIB) was filed under subhead- 
ing 9813.00.05, of the Harmonized Tariff Schedule of the United States 
(HTSUS) for the subject merchandise on February 6, 1992. The entry 
documentation indicates that the merchandise was being imported un- 
der a TIB for the purpose of repairs. The record indicates that by way of 
telefax transmittal dated February 18, 1992, the purchaser questioned 
why the protestant had filed a TIB entry rather than a consumption 
entry. 

On January 27, 1993, protestant submitted a request for permission 
to substitute a consumption entry for the TIB entry alleging mistake of 
fact. This request was denied by way of letter dated January 28, 1993. 
The subject protest was filed timely. Protestant alleges that a TIB entry 
was not intended by the importer but, that due to a misunderstanding, a 
TIB was filed in lieu of a consumption entry. Protestant contends that 
this is a mistake of fact within the meaning of Section 520(c)(1) of the 
Tariff Act of 1930. In support of its contention, protestant cites Head- 
quarters Ruling 710679 and T.D. 78-363. 


Issue: 
Whether the relief sought may be granted under this set of facts? 


Law and Analysis: 

Initially, we note that the protest, with application for further review, 
was timely filed under the statutory and regulatory provisions for pro- 
tests (see 19 U.S.C. § 1514 and 19 CFR Part 174). 
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There is no regulatory or statutory authority to grant protestant the 
relief sought. Under the Customs regulations there is authority to allow 
the substitution of a TIB entry for a consumption entry. Specifically, 
19 CFR 10.31(g) provides: 

(g) Claim for free entry under Chapter 98, * * * may be made for 
articles of any character described therein which have been previ- 
ously entered under any other provision of law and the entry 
amended accordingly upon compliance with the requirements of 
this section, provided * * * or even though released from Customs 
custody if it is established that the original entry was made on the 
basis of a clerical error, mistake of fact, or other inadvertence 
within the meaning of section 520(c)(1), * * *. 

Therefore, the regulation is very specific in setting forth under which 
circumstances substitution will be permitted. There is nothing in the 
pertinent regulation to indicate that substitution of a consumption en- 
try for a TIB entry is permitted. 

Protestant contends that, under 19 U.S.C. § 1520(c)(1), Customs has 
the authority to grant substitution of a consumption entry for a TIB en- 
try based on a mistake of fact. The statutory provision in question 
states: 


(c) Reliquidation of entry 


Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed by 


the Secretary, reliquidate an entry to correct —(emphasis 
provided) 
(1) aclerical error, mistake of fact, or other inadvertence not 


amounting to an error in the construction of a law, * * *. 


As stated above, pursuant to 19 CFR 10.31(h), TIB entries are never 
liquidated. An entry which is never liquidated cannot be reliquidated. 
Section 520(c)(1) of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1520(c)(1)) provides that Customs may correct certain errors, if ad- 
verse to the importer, within one year of the date of liquidation. An entry 
may be reliquidated in order to correct a clerical error, mistake of fact, or 
inadvertence not amounting to an error in the construction of a law. See 
19 U.S.C. § 1520(c)(1); 19 CFR § 173.4. Section 520(c) is not an alterna- 
tive to the normal liquidation-protest method of obtaining review, but 
rather affords limited relief where an unnoticed or unintentional error 
has been committed. See Computime, Inc. v. United States, 9 Ct. Int’] 
Trade 553, 554, 622 F. Supp. 1083, 1085 (1985); see also Universal Coop- 
erative, Inc. v. United States, 13 Ct. Int’] Trade 516, 518, 715 F. Supp. 
1113, 1114 (1989). 

Protestant states that a TIB entry was not intended by the importer; 
however, due to a misunderstanding a TIB entry was filed in lieu of a 
consumption entry. Protestant cites T.D. 78-363 and Headquarters 
Ruling 710679 in support of its contention. In T.D. 78-363 the Customs 
Service denied the request to substitute a consumption entry for a tem- 
porary importation entry on the ground that the facts did not support a 
finding that the entry for temporary importation was made as the result 
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of a mistake of fact or inadvertence. The ruling did state that with the 
proper facts the statute, 19 U.S.C. § 1520(c)(1), could be used to allow 
the substitution of an entry. 

In HQ 710679 (September 20, 1979), a situation involving a former 
items 832.00, TSUS, was considered. The Customs Service found that 
the military procuring officer failed to correctly certify the articles un- 
der the provision because it involved a lease rather than a purchase. The 
Customs Service was informed by the procuring officer that the failure 
was erroneous and contrary to the military’s position. In view of the de- 
cision in C.J. Tower v. United States, 68 Cust. Ct. 17, C.D. 4327 (1972), 
aff'd 61 CCPA 90 (1974) which dealt with the interpretation of former 
item 832.00, TSUS, and 19 U.S.C. § 1520(c)(1), the Customs Service 
ruled that substitution of a consumption entry for a temporary importa- 
tion entry was permissible. 

Subsequent to HQ 710679 and T.D. 78-363, the court decided the case 
of Godchaux-Henderson Sugar Co. v. United States, 85 Cust. Ct. 68, 
C.D. 4874 (1980). The issue involved the scope of 19 U.S.C. § 1520(c)(1). 
The Customs Court stated in Godchaux-Henderson Sugar that there is 
“nothing in either section 520(c)(1) or the legislative history cited by 
plaintiff which suggests that Congress intended the statute to be reme- 
dial in situations where, as here, the importer mistakenly or inadver- 
tently failed to make an entry within the time limit prescribed by law to 
obtain duty-free treatment * * *.” (at p. 74) The facts in Godchaux-Hen- 
derson were that sugar was imported from Nicaragua on February 24, 
1976, which was unladen under an immediate delivery permit, but no 
consumption entry was filed at that time. At the time of importation, 
plaintiff was not aware of the duty-free status of Nicaraguan sugar un- 
der the GSP. On March 3, 1976, plaintiff learned for the first time that 
the sugar could have been entered duty-free under the GSP, but that the 
duty-free status of that merchandise terminated on February 29, 1976, 
by virtue of an Executive order. The shipment was entered as dutiable 
and liquidated accordingly. The court went on to say that “[s]imply put, 
plaintiffs ‘mistake’ or ‘inadvertence’ was not in an entry, but rather in 
failing to make an entry * * *.” 85 Cust. Ct. at 74. Therefore, even as- 
suming arguendo that a § 1520(c)(1) protest could be filed under the 
present facts, protestant’s “mistake” or “inadvertence” was not in an 
entry but rather, in failing to make an entry. Thus, following the Cus- 
toms Court’s holding in Godchaux-Henderson, “the scope of relief af- 
forded by section 520(c)(1) is not addressed to the facts and 
circumstances disclosed by the record.” 85 Cust. Ct. at 75. This statu- 
tory provision grants limited authority to reliquidate in order to correct 
a liquidation which resulted from a clerical error, mistake of fact, or 
other inadvertence. 

TIB entries are considered entries. However, TIB entries shall not be 
liquidated (19 CFR § 10.31(h) and § 159.2). Entries, once properly ac- 
cepted, may not be rejected by Customs (see 19 CFR § 141.64 and 
§ 141.68; see also-ruling 222367, dated December 28, 1990). There is no 
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authority for the conversion of a TIB entry which has been accepted by 
Customs to a consumption entry (19 CFR § 10.31-10.40). The correct 
procedure for Customs to follow when a TIB entry is filed and accepted 
by Customs for merchandise subsequently found not to qualify for the 
TIB provision is to consider the bond breached and to assess liquidated 
damages (letter 723561/726002, dated August 13, 1984). 

Holding: 

Customs has no authority to allow an importer to convert the TIB en- 
try under which merchandise has been entered to a consumption entry 
after the TIB entry has been accepted by Customs. T.D. 783-63 and 
Headquarters Ruling 710679 were superseded by the court’s decision in 
Godchaux-Henderson Sugar Co. v. United States, 85 Cust. Ct. 68, C.D. 
4874 (1980). Therefore, this protest should be DENIED. 

Acopy of this decision should be attached to the Customs Form 19 and 
provided to the protestant as part of the notice of action on the protest. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


a 


(C.S.D. 93-26) 


This ruling holds that an importer’s royalty/license payments to a 
manufacturer for rights to a patented process used in the manufac- 
ture of a finished product in the United States, and calculated on the 
basis of finished product sales in the United States, do not qualify as 
statutory additions to the price actually paid or payable under either 
section 402(b)(1)(D) or 402(b)(1)(e) of the Trade Agreements Act. 
Such fees are not to be included in determining the transaction value 
of the instant imported merchandise. 

DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, September 30, 1993. 
VAL CO:R:C:V 545114 DPS 
Category: Valuation 

District DIRECTOR 

U.S. Customs SERVICE 

San Juan, Puerto Rico 

Re: L.A. 55/92; dutiability of royalty payments made by importer to 

manufacturer for rights to patented process used in manufacture of 
finished product in U.S.; where amount of payment is determined 
as percentage of finished pharmaceutical product sold in U.S. 


Dear Sir: 

This is in response to your memorandum (APP-6-8:DD:CO:IAB 
CT452) dated August 21, 1992, forwarding a request for internal advice 
from Pfizer Pharmaceutical, Inc. (Pfizer), the importer. The I.A. re- 
quest seeks Customs interpretation regarding the dutiability of royalty 
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payments made by Pfizer to Bayer AG (“Bayer”) pursuant to a License 
Agreement between Pfizer and Bayer, the German manufacturer of the 
imported active ingredient and licensor of the synthesis process used to 
transform the imported active ingredient into a useful pharmaceutical 
product, which is then marketed in the U.S. You forwarded the I.A. re- 
quest to Headquarters for a legal interpretation regarding the dutiable 
status of the subject royalty payments in light of Headquarters Ruling 
Letter (HRL) 544436, dated February 4, 1991, and Customs’ General 
Notice regarding royalty payments of February 10, 1993 (“Hasbro IT”). 


Facts: 


Bayer manufactures Ortho-Nitrobenzaldehyde (“ONB”) and Ortho- 
Nitrobenzaldehyde Dimethylacetal (““ONBA”) (jointly referred to here- 
after as “ONB/A”). Pfizer imports ONB/A into the U.S. from Bayer in 
connection with its production of a pharmaceutical product known by 
its genericname as nifedipine, and by the trade names of Procardia® and 
Procardia XL® (together, the “Royalty Products”). Pfizer obtained the 
right to manufacture and sell the Royalty Products in the U.S. pursuant 
to a License Agreement with Bayer. The information presented indi- 
cates that Pfizer and Bayer are not related. 

In May, 1978, Pfizer entered into an Option Agreement with Bayer 
that granted Pfizer an option to obtain a license from Bayer to make, use 
and sell the Royalty Products in the U.S. Pfizer’s right to this license 
was contingent on its ability to obtain the Food and Drug Administra- 
tion’s (“FDA”) approval of the Royalty Products’ New Drug Applica- 
tion. Pfizer subsequently obtained the necessary FDA approval and 
exercised its option to obtain a license to make, use and sell the Royalty 
Products. Thus, as of December 31, 1981, the date on which the FDA ap- 
proved the New Drug Application, Pfizer had exclusive legal right for a 
period of time to make, use and sell the Royalty Products in the U.S. 

Subsequently, Pfizer entered into a supply agreement with Bayer 
which had an initial term of five years. Pfizer was, for the first three 
years, obligated to purchase all of its ONB requirements from Bayer. 
Thereafter, Pfizer had the contractual right to buy ONB from a manu- 
facturer other than Bayer if Bayer failed to match any lower purchase 
price offered to Pfizer by a third party. The initial supply agreement re- 
mained in effect until April 20, 1992. 

In exchange for the right to use Bayer’s patent rights and know-how, 
including the right to use Bayer’s patented synthesis process to make 
the finished Royalty Products in the U.S., Pfizer pays Bayer a royalty. 
These royalties began to accrue on the date of the first commercial sale 
of the Royalty Products in the U.S. Royalty payments due from Pfizer to 
Bayer are calculated as a percentage of Pfizer’s net sales of Royalty 
Products in the U.S. 

In early 1991, Pfizer began to use ONBA instead of ONB in the pro- 
duction of the Royalty Products. ONBA is an intermediate material that 
is less advanced than ONB. Pfizer negotiated the terms of an ONBA 
Supply Agreement with Bayer which it signed on April 20, 1992. This 
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agreement requires Pfizer to purchase all of its requirements of ONBA 
for a period of ten years, in return for a specific price. Until the ONBA 
supply agreement was signed, Pfizer had both the technical ability and 
the legal right to make ONBA itself, or purchase it from other suppliers. 
Nevertheless, Pfizer chose to continue buying its ONBA requirements 
from Bayer for a number of important business reasons, the most im- 
portant being Bayer’s reliability as a source. 

The subject royalties become due, pursuant to agreements between 
the parties, only upon commercial sale of the Royalty Products. Simi- 
larly, no royalties are due if ONBA is used, resold or disposed of in such a 
way that sales of Royalty Products do not occur. Thus, Pfizer is free to 
resell ONBA to third parties without incurring any royalty obligation. 

In January, 1992, Pfizer was informed by Customs, San Juan District, 
of its intent to apply HRL 544436, dated February 4, 1991 (C.S.D. 91-6; 
25 Cus. Bull. 18), commonly referred to as the Hasbro ruling, to Pfizer’s 
importations of ONB/A. Relying on that ruling, the District advised the 
importer of its intent to assess duties upon the subject royalty pay- 
ments. The importer subsequently filed this request for internal advice. 

Action on the matter was delayed pending the release of Customs re- 
view of HRL 544436, and an analysis of public comments on the modifi- 
cation of Customs position on royalties and proceeds of subsequent 
resale, disposal or use (sections 402(b)(1)(D) and 402(b)(1)(E) of the 
TAA) resulting from HRL 544436. On February 10, 1993, Customs pub- 
lished a General Notice in the Customs Bulletin (referred to hereafter as 
Hasbro II), which incorporates Customs analysis of public comments 
concerning the change in position and our decision both modifying and 
affirming the holding in the Hasbro ruling. 

Pfizer takes the position that the subject royalty payments are not du- 
tiable either as royalties or proceeds of subsequent resale, disposal or 
use. Pfizer pays Bayer a royalty for the right to use Bayer’s patented syn- 
thesis process to make the finished Royalty Products, not for the right to 
purchase or resell the imported ONBA. The agreements between the 
parties indicate that no royalty would become due if Pfizer were simply 
to resell the imported ONBA. The chemical “intermediate” from Bayer 
that is synthesized together with many other starting materials of U.S. 
origin to create the final Royalty Products contain none of the imported 
material. Because the imported product is modified to the extent it loses 
its identity, Pfizer asserts that no resale of the imported merchandise 
occurs in the U.S., such that finding the payments dutiable under 
402(b)(1)(e) is precluded. 


Issue: 

Whether the payments by Pfizer to Bayer in exchange for the right to 
use a patented process and know how in the manufacture of finished 
product in the U.S., which amount is calculated on sales of finished 
product that is materially different from the imported merchandise, are 
to be included in the transaction value of the imported merchandise as a 
royalty under § 402(b)(1)(D) or as a proceed of subsequent resale, dis- 
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posal or use under § 402(b)(1)(E) of the Tariff Act of 1930 as amended by 
the Trade Agreements Act of 1979 (19 U.S.C. 1401a(b); TAA). 


Law and Analysis: 


For the purpose of this response, we assume that transaction value is 
the proper basis of appraisement. Transaction value, the preferred 
method of appraisement is defined in section 402(b)(1) of the TAA as the 
“price actually paid or payable for the merchandise” plus five enumer- 
ated statutory additions. Here, two of the five statutory additions are at 
issue. Sections 402(b)(1)(D) and (E) of the TAA provide for additions to 
the price actually paid or payable for: 

(D) any royalty or license fee related to the imported merchandise 
that the buyer is required to pay, directly or indirectly, as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States; and 

(E) the proceeds of any subsequent resale, disposal, or use of the im- 
ported merchandise that accrue, directly or indirectly, to the seller. 

The importer in HRL 544436 was required to pay 7% of the “resale 
price” to the seller, in addition to the price originally paid to the seller for 
the imported merchandise. The importer had been paying duties on the 
additional 7% payments as “royalties” under section 402(b)(1)(D) of the 
Tariff Act of 1930, as amended by the TAA. In HRL 544436, Customs 
held that the payments were not dutiable under the royalty provision, 
section 402(b)(1)(D) of the TAA. Rather, Customs determined that the 
payments were proceeds of subsequent resale of the merchandise that 
accrued to the seller. Accordingly, the payments were dutiable under 
section 402(b)(1)(E) of the TAA. 

The determination in HRL 544436 was upheld in Hasbro II and modi- 
fied to the extent the subject payments were found to be dutiable as 
either royalties under 402(b)(1)(D) or proceeds under 402(b)(1)(E). The 
analysis first addressed the question of whether the payment qualified 
as a dutiable royalty. In addressing this issue, Customs took an histori- 
cal approach that incorporates the Statement of Administrative Action 
(SAA), legislative history and case law under the prior statute. The 
analysis adopted in Hasbro II sets forth three questions derived from de- 
cisions by the Customs Court construing prior law to determine the 
dutiability of payments for royalties under export value. Applying these 
questions to particular import transactions under the current law pro- 
vides importers and Customs with a uniform approach to determining 
whether certain payments constitute dutiable royalties, one of the 
statutory additions to the price actually paid or payable under transac- 
tion value. 

The three questions considered by Customs to be determinative with 
regard to finding a dutiable royalty in Hasbro II are: 

(1) Is the imported merchandise imported under patent? 

(2) Is the royalty involved in the production or sale of the im- 
ported merchandise? 

(3) Can the importer buy the product without paying the fee? 
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Consistent with Hasbro II, responses to the above questions help deter- 
mine the dutiability of royalty payments. 

Pfizer’s answers to the three questions were provided in a supplement 
to its request for internal advice. With regard to the first question: Is the 
imported merchandise manufactured under patent; the importer’s re- 
sponse was no. The company stated that ONB/A is available from sev- 
eral potential sources, none of whom needs to be licensed by a patent 
holder to manufacture the component. Notably, the U.S. manufactur- 
ing process presently employed by Pfizer, which is patented by Bayer, 
does not require use of the particular ONB/A manufactured by Bayer. 
Rather, any reliable version will suffice. 

In response to the second question: Is the royalty involved in the pro- 
duction or sale of the imported merchandise; the importer’s answer was 
no. The only royalty involved in this case is paid for the license to use the 
patented manufacturing process in the U.S. to make nifedipine from 
ONB/A. Counsel further states that Pfizer’s royalty payment is not “in- 
extricably intertwined” with the imported ONB/A. The importation of 
ONB/A does not involve the payment of any royalty, unless the manu- 
facturing process employed by Pfizer, in the U.S., is the patented one li- 
censed by Bayer. 

According to our analysis in Hasbro II, “no” answers to the first two 
questions point to the nondutiability of Pfizer’s royalty payment to 
Bayer. The third question, could the importer buy the product without 
paying the fee, goes to the heart of whether a payment is considered a 
condition of sale. Pfizer answers this question in the affirmative. Pfizer 
may source ONB/A from Bayer without paying the royalty, just as long 
as Pfizer does not use the patented process to manufacture nifedipine. 
Furthermore, based on the information provided, the sale of ONB/A is 
not conditioned in any way upon the payment of the fee; nor is Pfizer’s 
obligation to pay the fee relieved by Pfizer’s purchasing ONB/A from a 
supplier other than Bayer. 

The foregoing answers to the three questions posed in Hasbro II dem- 
onstrate that Pfizer’s royalty payments, made in connection with its use 
in the U.S. of the patented process to manufacture nifedipine, do not 
constitute dutiable royalties under section 402(b)(1) (D) of the TAA. 

The next issue is whether the payments constitute proceeds of subse- 
quent resale, disposal or use, pursuant to section 402(b)(1) (E) of the 
TAA. The Statement of Administrative Action addresses the dutiability 
of proceeds of subsequent resale as follows: 


Additions for the value of any part of the proceeds of any subse- 
quent resale, disposal, or use of the imported merchandise that ac- 
crue directly or indirectly to the seller, do not extend to the flow of 
dividends or other payments from the buyer to the seller that do not 
directly relate to the imported merchandise. Whether an addition 
will be made must be determined on a case-by-case basis depending 
on the facts of each individual transaction. 
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The information provided by counsel regarding the subject transactions 
shows that substantial processing is undertaken i ip the U.S. to turn the 
imported ONB/A into royalty products (Procardia® and Procardia XL®, 
known generically as nifedipine). 

In its original request for internal advice, an explanation of how the 
imported ONB/A is processed and changed during the production cycle 
was provided. ONBA is a liquid chemical starting material used in the 
production of nifedipine. It is one of six other starting materials and sol- 
vents that are synthesized together using a patented four-step synthesis 
process to create nifedipine. As discussed above, it is Pfizer’s use of the 
four-step patented process that requires it to pay royalties to Bayer once 
the royalty products are sold. The synthesis process causes a chemical 
reaction which changes the starting materials and solvents into 
nifedipine. Nifedipine’s chemical structure is significantly different 
from that of ONB/A. Counsel emphasizes that once the synthesis of 
nifedipine is complete, there is no ONB/A left in the nifedipine because 
the ONB/A molecules are chemically transformed during the synthesis 
process. The nifedipine powder that results from the synthesis process 
is then put into dosage form, by a process involving grinding, blending 
with other powdered ingredients and compressing the blended ingredi- 
ents into tablet form. Various coating and stamping operations are then 
undertaken to finish the pharmaceutical product. A different finishing 
process is undertaken to place nifedipine into liquid-filled soft gelatin 
capsule form. 

With regard to proceeds of subsequent resale, the statutory language 
and SAA state that additions are to be made for proceeds of any subse- 
quent resale of the imported merchandise that accrue to the seller. Here, 
imported ONBA is synthesized into nifedipine. This process involves 
much more than simple mixing and finishing. The product that is mar- 
keted in the U.S. is not the imported product, but rather one that incor- 
porates the imported product at an early stage of production in the U.S. 
Once the nifedipine powder is produced, it is physically impossible to 
change it back into ONBA, or i isolate the ONBA. The finished products, 
Procardia® and Procardia XL® are sold in the U.S. and a royalty/license 
fee is calculated on those sales. 

The importer argues that unlike the royalties presented in HRL 
544436, which were paid upon resales of the very same merchandise 
that was imported, the royalties it pays to Bayer accrue upon sales in the 
U.S. of finished Royalty Products which are entirely different from the 
imported ONBA. The amount of the royalty is based not only on the 
value of the imported ONBA, but also on the significant value of domes- 
tic materials and solvents, U.S. labor and substantial overhead. The in- 
formation presented indicates that the value of U.S. materials, labor 
and overhead approximates 895 (less royalties) of total standard cost. 

In support of the position that the payments are not dutiable under 
§ 402(b)(1)(E) of the TAA, counsel cites a recent ruling from this office 
interpreting the proceeds provision. In HRL 544656, dated June 19, 
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1991 (published as C.S.D. 92-12, 26 Cus. Bull. 23, June 3, 1992), Cus- 
toms analyzed the dutiability of certain royalties paid by the importer to 
Swiss Reiter under both provisions, 402(b)(1)(D) and (E). me analysis 
concerning the proceeds provision focused on the resale in the U.S. of 
the imported product. Customs held: 
In the present case, unlike HRL 544436, the payments are not 
based on the resale of the imported product. Rather, the payments 
are based on the resale of a finished product that includes U.S. com- 
ponents. Thus, a substantial portion of the payments is based on 
components that were not imported. As a result, we hold that the 
payments made by the importer to Swiss Reiter are not dutiable un- 
der section 402(b)(1)(E) of the TAA. 
The foregoing situation is similar to that presented by Pfizer. Applying 
that analysis here, the imported product that is “resold” in the U.S. has, 
for all practical purposes, lost its identity as ONBA, and cannot be con- 
sidered the same product as imported. 

Here, the royalty/license fee payments are made for the right to use a 
patented process and know how necessary to manufacture, compound 
and formulate the finished royalty products. The royalty/license fee pay- 
ments are based on the resale of a finished product that includes a sub- 
stantial percentage of U.S. ingredients. Accordingly, the payments 
made by Pfizer to Bayer are not dutiable under section 402(b)(1) (E) of 
the TAA. 


Holding: 

The subject royalty/license fee payments made by the importer for the 
right to use the patented process and know how necessary to produce the 
finished Royalty Products do not qualify as statutory additions to the 
price actually paid or payable under either section 402(b) (1)(D) or 
402(b) (1)(E) of the TAA, and are not to be included in determining the 
transaction value of the subject imported merchandise. In so holding; 
we point out that these determinations are to be made on a case by case 
basis, taking all relevant circumstances into consideration. 

THomas L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 12-1993) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 1993 follow. 
The last notice was published in the Customs BULLETIN on November 10, 
1993. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: November 19, 1993. 


JOHN F. Atwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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THE NORTH AMERICAN FREE TRADE AGREEMENT: 
A GUIDE TO CUSTOMS PROCEDURES 


PRESS RELEASE 


Customs has just released a new publication on the North American 
Free Trade Agreement (NAFTA). The North American Free Trade 
Agreement: A Guide to Customs Procedures (Customs Publication 571) 
contains an extensive discussion of the NAFTA rules of origin, including 
the provisions on intermediate materials, fungible goods and accumula- 
tion. The discussion is complemented by practical examples of how the 
rules work. Other topics include: how to prepare the certificate of origin, 
how to claim NAFTA treatment for imported goods, how the Agreement 
will affect drawback and procedures for obtaining an advance ruling. 
The booklet covers procedures for all three countries and lists contacts 
in Canada, Mexico and the United States that can provide additional 
assistance. 

This publication may be purchased from the Superintendent of 
Documents, U.S. Government Printing Office. Complete the order form 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-216) 


NSK Lp. anp NSK Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00158 
(Dated November 18, 1993) 


ORDER 


Tsouca.Las, Judge: Upon consideration of the motion of plaintiffs, 
NSK Ltd. and NSK Corporation (“NSK”), for further remand to in- 
struct the Department of Commerce (“Commerce”) to add NSK’s U.S. 
direct selling expenses to foreign market value rather than subtracting 
the same from United States price and due to the fact that it wouid affect 
the amount of antidumping duties actually collected in this case and 
Commerce having acknowledged that it inadvertently failed to advise 
this Court that the treatment of direct selling expenses would affect the 
amount of antidumping duties actually collected in this case, it is hereby 

ORDERED that the remand order in Slip Op. 93-178 (Sept. 10, 1993) is 
amended and this case is further remanded to the Department of Com- 
merce to add NSK’s U.S. direct selling expenses to foreign market value 
rather than subtracting same from United States price. The corrected 
remand results shall be due within twenty (20) days from the date this 
order is entered. 
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(Slip Op. 93-217) 


AVESTA SHEFFIELD, INc., BristoL METALS, INc., DAMascus TUBE DIVISION, 
Damascus-BisHop TuBE Co., TRENT TuBE DIVISION OF CRUCIBLE 
MATERIALS CorpP., AND UNITED STEELWORKERS OF AMERICA (AFL-CIO/ 
CLC), PLAINTIFFS v. UNITED STATES, DEFENDANT, AND SAMMI METAL 
Propucts Co., LtTp., AND PusaN STEEL PiPE Co., LTp., DEFENDANT- 
INTERVENORS 


Court No. 93-01-00062 


{Motion for Judgment on the Agency Record granted in part, denied in part, and re- 
manded to ITA for recalculation of dumping margins. ] 


(Dated November 18, 1993) 


Collier, Shannon, Rill & Scott (David A. Hartquist, Jeffrey S. Beckington, Kathleen W. 
Cannon and Mary T. Staley) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Cynthia B. 
Shultz), Michelle K. Behaylo, Attorney Advisor, Office of the Chief Counsel for Import 
Administration, United States Department of Commerce, of counsel, for defendant. 

Morrison & Foerster (Donald B. Cameron, G. Brian Busey and Craig A. Lewis) for 
defendant-intervenors. 


OPINION 


Restanl, Judge: Plaintiffs Avesta Sheffield, et al. (“Avesta”), move for 
judgment on the agency record, arguing that the United States Depart- 


ment of Commerce, International Trade Administration (“ITA”) erred 
in its assessment of antidumping duties. The primary issues presented 
by this case are 1) whether a pass-through or “tracing” analysis is a con- 
dition for the grant of a duty drawback adjustment, 2) whether ITA re- 
lied on erroneous cost data, 3) whether ITA erred in relying on 
duty-inclusive data to determine constructed foreign market value, and 
4) whether ITA properly adjusted U.S. price and foreign market value 
for value-added taxes. 


BACKGROUND 


On behalf of the domestic industry, Avesta filed a petition alleging 
dumping of welded stainless steel pipe from the Republic of Korea and 
Taiwan on November 18, 1991. Certain Welded Stainless Steel Pipes 
from the Republic of Korea and Taiwan, 56 Fed. Reg. 65,043, 65,043 
(Dep’t Comm. 1991) (init. of antidumping duty investigations). On 
December 13, 1991, ITA initiated an antidumping duty investigation of 
foreign pipe manufacturers, including defendant-intervenors Sammi 
Metal Products Co., Ltd. and Pusan Steel Pipe Co., Ltd. (collectively “re- 
spondents”). Id. at 65,044. ITA initiated a cost of production investiga- 
tion on April 3, 1992 in reaction to Avesta’s allegations that respondents 
sold merchandise in the home market below cost. Certain Welded Stain- 
less Steel Pipes from the Republic of Korea, 57 Fed. Reg. 27,731, 27,732 
(Dep’t Comm. 1992) (prelim. determ. of sales at less than fair value 
(“LTFV”) & postponement of final determ.) (“Preliminary Results”); 
see 19 U.S.C. § 1677b(b) (1988) (directing ITA to employ constructed 
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value if sufficient quantities of home market sales are made below cost 
of production). 

ITA’s questionnaire requested duty-inclusive data, which respon- 
dents provided without identifying specific amounts attributable to 
duties. Certain Welded Stainless Steel Pipe from the Republic of Korea, 
57 Fed. Reg. 53,693, 53,697 (Dep’t Comm. 1992) (final determ. of LTFV 
sales) (“Final Results”). ITA issued a preliminary affirmative determi- 
nation of LTFV sales on June 22, 1992.1 Preliminary Results, at 27,731. 
On November 12, 1992, a final affirmative determination of LTFV sales 
was published. Final Results, at 53,693. An antidumping duty order fol- 
lowed. 57 Fed. Reg. 62,301 (Dep’t Comm. 1992) (antidumping duty or- 
der & clarification of final determ.). 

The final determination adjusted U.S. price upward to account for im- 
port duties rebated by the home market country. Preliminary Results, 
at 27,732-33; Final Results, at 53,693 (adopting methodology in pre- 
liminary results). ITA did not require a showing that exported pipe was 
made exclusively with imported materials on which the manufacturers 
paid duties. Final Results, at 53,697. Although ITA had asked respon- 
dents to state the source of the coil used to produce exported pipe, re- 
spondents were unable to do so.2 The verification report noted, 


the production department does not track raw materials inventory 
by “domestic” or “foreign” steel, nor does it note which source of 
steel is used to fill specific sales * * *. Therefore, the amount of duty 
included in the material costs would represent an average of all du- 
ties paid on coil of specific dimensions. The amount of duty rebated 
upon exportation of pipe may differ from the amount of duty re- 
ported in that pipe’s CV [constructed value]. Accordingly, the duty 
reported in CV may not equal the amount rebated. 


Pub. Doc. 158, at 4, reprinted in Defendant’s Appendix. ITA found that 
the duty drawback procedure was not arbitrary, explaining that each ex- 
port permit entitling a manufacturer to a drawback is linked to an im- 
port permit certifying payment of duties.3 See Final Results, at 53,696. 
ITA granted the duty drawback adjustment without determining 
whether the foreign market value included the cost of duty. Id. at 
53,696-97. 

To calculate constructed foreign market value, ITA accepted respon- 
dents’ raw material costs derived from a conversion formula for pipe 
weight. Jd. at 53,694. Avesta argued that the weight data were flawed 


1 The International Trade Commission reached a preliminary affirmative determination of injury in January 1992. 
Certain Welded Stainless Steel Pipes from the Republic of Korea and Taiwan, USITC Pub. 2474, Inv. Nos. 731-TA-540 
and 541, at 1 (Jan. 1992) (prelim. determ.). 

2 Pub. Doc. 73, Attachment 1, at 2, reprinted in Public Appendix to Defendant’s Memorandum in Opposition to 
Plaintiffs’ Motion for Judgment *->on the Administrative Record (“Defendant’s Appendix”) (requesting source data); 
Pub. Doc. 158, at 4, reprinted in Defendant’s Appendix (finding no information as to source). 

3 The Korean drawback system generally works as follows: first, the Korean importer pays customs duties on im- 
ported raw materials and receives an import permit. Next, the pipe is manufactured and exported under an export per- 
mit. After determining which grades of imported coil would have been used to produce exported pipe, the manufacturer 
matches the export permit with an import permit covering the appropriate grade of coil. The government confirms the 
match and deposits the drawback in the manufacturer’s bank account. Pub. Doc. 167, at 18-21, reprinted in Defen- 
dant’s Appendix. 
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because the formula utilized the thickness of the coil used as raw mate- 
rial rather than thickness of the finished pipe. Jd. at 53,704. ITA rejected 
this argument and accepted respondents’ data because the conversion 
calculations appeared sound and the same method was used in the 
manufacturers’ internal bookkeeping system. Id. It stated, “[albsent 
convincing evidence that the calculation methodology biases the dump- 
ing calculation, we may not disregard [respondent’s] approach.” Id. 

Finally, ITA adjusted U.S. price upward for value-added taxes 
(“VAT”) paid on home market goods but did not analyze the data to de- 
termine whether the cost of the tax was passed through to the home 
market customer. Jd. at 53,698. ITA also made a circumstance of sale 
adjustment to foreign market value based on VAT-related issues. Id. 
Final dumping margins ranged between 2.55 and 7.75 percent. Id. at 
53,705. Avesta now challenges these results. 


DISCUSSION 


I. Duty Drawback Adjustment to U.S. Price: 

Section 772(d)(1)(B) of the Tariff Act of 1930, as amended, provides 
for an upward adjustment to United States price, often referred to as a 
“duty drawback”4 adjustment, as follows: 

(d) The purchase price and the exporter’s sales price shall be ad- 
justed by being— 


(1)increased by — 

* * * * * ok * 

(B) the amount of any import duties imposed by the country 
of exportation which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise 
to the United States. 

19 U.S.C. § 1677a(d)(1)(B) (1988); see also 19 C.F.R. § 353.41(d)(1) Gi) 
(1992). 

Avesta argues that ITA applied the statute improperly by adjusting 
U.S. price without first determining the extent to which foreign market 
value was duty-inclusive. The statute provides for the duty drawback 
adjustment without reference to any finding that the home market price 
is reflective of duties. See 19 U.S.C. § 1677a(d)(1)(B). 

ITA has formulated a two-prong test to determine whether a party is 
entitled to a drawback adjustment: 1) “that the import duty and rebate 
are directly linked to, and dependent upon, one another” and 2) that the 
company claiming the adjustment can “demonstrate that there were 
sufficient imports of the imported raw material to account for the duty 
drawback on the exports of the manufactured product.” U.S. Int’] Trade 
Admin., U.S. Dep’t of Comm., Study of Antidumping Adjustments 
Methodology and Recommendations for Statutory Change 26 (1985). 
The Court of International Trade has consistently upheld ITA’s two- 
prong test in prior decisions. See Far East Mach. Co. v. United States, 


4 The remission or rebate of import duties upon exportation of merchandise is known as a “duty drawback.” See 
19 U.S.C. § 1313(a) (1988). 
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12 CIT 972, 979, 699 F. Supp. 309, 315 (1988) (“Far East Mach. II”); Far 
East Mach. Co. v. United States, 12 CIT 428, 431, 688 F. Supp. 610, 612 
(1988) (“Far East Mach. I”); Carlisle Tire & Rubber Co. v. United States, 
11 CIT 168, 171, 657 F. Supp. 1287, 1289-90 (1987). 

The focus of the first part of this test, establishing a link between an 
import duty and a rebate, requires ITA to analyze whether the foreign 
country in question makes entitlement to duty drawbacks dependent 
upon the payment of import duties. Far East Mach. II, 12 CIT at 974, 
699 F. Supp. at 311; Far East Mach. I, 12 CIT at 431, 688 F. Supp. at 612. 
In the case at bar, there has been no dispute that the first prong of the 
test has been met. ITA confirmed, at verification, that pursuant to the 
Korean rebate system duties on imported raw materials were, in fact, 
paid and rebated only upon export of the manufactured product. Final 
Results, at 53,696. Furthermore, this determination is consistent with 
prior decisions of this court involving the general functioning of duty re- 
bate system of Korea. See Carlisle, 11 CIT at 172, 657 F. Supp. at 1290. 

The second prong of the test focuses more specifically on the respon- 
dents’ conduct and requires the foreign producer to demonstrate that 
it has imported a sufficient amount of raw materials to account for 
the drawback received upon export of the finished product. Far East 
Mach. II, 12 CIT at 974, 699 F. Supp. at 311-12. ITA must limit duty re- 
bate adjustments to the actual amount of duties imposed. Jd. at 974-75, 
699 F. Supp. at 312. ITA’s review of the drawback applications and im- 
port permits of respondents indicate that sufficient imports of steel coils 
existed for the claimed exported amounts of finished pipe. Final Results, 
at 53,696. 

In reaching its determination with respect to duty drawback, ITA 
utilized “substitution principles” to relieve it of the “difficult, if not im- 
possible, task of determining whether the raw materials used in produc- 
ing the exported merchandise actually came from imported or domestic 
sources.” Far East Mach. I, 12 CIT at 431, 688 F. Supp. at 612. This court 
has upheld ITA’s methodology and use of the substitution principles in 
stating that “there is no requirement that specific input be traced from 
importation through exportation before allowing drawback on duties 
paid.” Far East Mach. II, 12 CIT at 975, 699 F. Supp. at 312. Avesta ar- 
gues, nonetheless, that ITA should have calculated an average rate of 
duty for all raw materials utilized (both dutied and non-dutied) and used 
that as a cap on the adjustment. Its alternative argument is that ITA 
should have allocated the total amount of duties rebated among world- 
wide sales before granting an adjustment. As a matter of policy in draw- 
back cases, ITA does not require exporters to account for a sufficient 
amount of imported product to cover all products sold to third countries, 
as well as to the United States. Certain Circular Welded Carbon Steel 
Pipes and Tubes from Taiwan, 53 Fed. Reg. 41,218, 41,220 (Dep’t 
Comm. 1988) (final admin. review) (citing Certain Carbon Steel Butt- 
Weld Pipe Fittings from Taiwan, 51 Fed. Reg. 37,772, 37,773 (Dep’t 
Comm. 1986) (final determ. of LTF'V sales) (deliberately limiting the in- 
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vestigation of imports for duty drawback purposes to United States im- 
ports)). Although expressing some concern, the Court of International 
Trade rejected a similar argument suggesting the need for such a broad 
inquiry and upheld ITA’s method of investigation as an exercise of ad- 
ministrative discretion. Far East Mach. II, 12 CIT at 979, 699 F. Supp. at 
315. ITA has exercised such discretion in this case and concluded that 
the information collected was sufficient, and that the Korean export re- 
bate system as regards steel pipes was adequate to allow an adjustment 
to U.S. price. 

As concerns either raw materials or sales, there is no require- 
ment that ITA match overall rebates to overall duties to achieve bal- 
anced numbers on both sides of the comparison. The statute allows a 
full upward adjustment to U.S. price for duties “which have been re- 
bated.” 19 U.S.C. § 1677a(d)(1)(B). ITA’s determination is not inconsis- 
tent with the statute. Its duty drawback adjustment to US. price is 
sustained. 


II. Reliance on Respondents’ Cost Data: 

Where the prices for more than 90% of respondents’ sales of a given 
model fell below the cost of production, ITA calculated foreign market 
value according to constructed value. Final Results, at 53,694. The com- 
ponents of constructed value include the material costs and fabrication 
costs of the merchandise. 19 U.S.C. § 1677b(e)(1)(A) (1988). Fabrication 
costs were established based on a calculated weight for pipe sold, using a 
standard industry formula that includes as factors the wall thickness of 
the input material, the diameter and length of the pipe, and an industry 
steel grade weight. Pub. Doc. 158, at 12, reprinted in Defendant’s Ap- 
pendix. Avesta argues that this formula does not accurately represent 
the cost per ton of pipe because the wall thickness of input coil may not 
equal the wall thickness of output pipe. The formula is standard in the 
industry and used by respondents in these financial records. It is simply 
a way to get from pipe sold by length to a weight figure for such pipe. 

Application of the formula, thus, results in the classification of pipe 
according to weight grades. Id. at 12. Each grade of pipe can be manufac- 
tured using steel with a wall thickness of plus or minus 10% of the grade 
specifications. Jd. at 16-17; see also Conf. Doc. 8, at 491 (“Tolerance for 
Wall Thickness”), reprinted in Confidential Appendix to Defendant’s 
Memorandum in Opposition to Plaintiffs’ Motion for Judgment upon 
the Administrative Record, Doc. 1. The fact that the weight of the par- 
ticular input coil may change slightly as a result of the manufacturing 
process is already accounted for in the conversion formula.5 Any costs 
associated with scrap produced by the manufacturing process are also 
accounted for elsewhere. See Final Results, at 53,705. Plaintiffs have 
not demonstrated any error in this regard. 


5 See Circular Welded Non-Alloy Steel Pipe from the Republic of Korea, 57 Fed. Reg. 42,942, 42,945 (Dep’t Comm. 
1992) (final determ. of LTFV sales) (using weight data based on coil thickness despite recognition that data may under- 
or over-state actual weight of pipe) 
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III. Use of Duty-inclusive Data to Calculate Constructed Value: 


Avesta also requests a remand with respect to the calculation of con- 
structed foreign market value based on duty-inclusive data. ITA agrees, 
if solely for the purpose of explaining its seemingly contradictory meth- 
odologies.6 Respondents, on the other hand, request that the motion for 
remand with respect to the calculation of constructed value be denied. 
Defendant-Intervenors’ Reply to Defendant’s Opposition, at 14.7 As in- 
dicated, respondents submitted duty-inclusive data without identifying 
specific amounts attributable to duties. Final Results, at 53,697. ITA 
used these amounts in calculating constructed value. Jd. In a prior de- 
termination also involving steel pipe from Korea, ITA requested data 
exclusive of duties and applied the best information available (“BIA”) 
when duty-inclusive data were provided.8 Circular Welded Non-Alloy 
Steel Pipe from the Republic of Korea, 57 Fed. Reg. 42,942, 42,951-52 
(Dep’t Comm. 1992) (final determ. of LTFV sales). ITA stated that the 
respondents’ format did not “identifly] the amount of duty reported in 
the material cost of the specific pipe, thus making it impossible for us to 
exclude the duty from the reported CV.” Jd. at 42,951. 

ITA’s final determination herein states that the discrepancy between 
constructed value calculations in this case and the prior case was due to 
the fact that ITA “did not request that respondents in this investigation 
report CV exclusive of import duties, as [it] did in the Circular Welded 
Pipe from Korea case.” Final Results, at 53,697. ITA concluded that the 
adjustment to U.S. price for duty drawback when compared to con- 
structed value was appropriate because respondents acted in accor- 
dance with ITA’s explicit instructions. Jd. ITA also stated that “it is 
common practice * * * to calculate CV based on average costs, and com- 
pare the CV to USP [U.S. price], which is based on transaction-specific 
charges.” Id. It is clear that ITA has already fully evaluated its method- 
ology used in calculating constructed value in its final determination of 
this case. No error was demonstrated in the methodology used here and, 
thus, there is no need for further explanation. ITA may or may not have 
had a good reason for requesting duty-exclusive data in the prior case. 
Its actions in that case do not represent a consistent past practice, devia- 
tion from which must be explained. Thus, whether or not ITA erred in 
the prior case is not determinative here. Avesta’s request for remand on 
this issue is denied.9 


6 On October 27, 1993 ITA stated at oral argument that if the court finds no error, a remand is unnecessary. 

‘ Respondents filed on August 31, 1993 a Motion for Leave to Reply to Memorandum of Defendant United States in 
Opposition to Plaintiffs’ Motion for Judgment Upon the Administrative Record. The court grants this motion. Plain- 
tiffs’ Motion for Leave to Reply to Defendant’s Partial Opposition to Plaintiffs’ Motion for Remand, filed on November 
10, 1993, is also granted. 

8 Commerce is required to use BLA if it is “unable to verify the accuracy of the information submitted” or “whenever a 

arty * * * refuses or is unable to produce information requested in a timely manner and in the form required, or other- 
part} P 
wise significantly impedes an investigation.” 19 U.S.C. § 1677e(b), (c) (1988). 

9 This decision is consistent with previous opinions of this court requiring a showing of error before remand is 
granted. See Smith Corona Corp. v. United States, 11 CIT 954, 959, 678 F. Supp. 285, 288-89 (1987); Badger-Powhatan 
v. United States, 10 CIT 241, 244-45, 633 F. Supp. 1364, 1368-69, appeal dismissed, 808 F.2d 823 (Fed. Cir. 1986). 
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IV. Adjustments for VAT: 

The request of Avesta and ITA for remand regarding a circumstance 
of sale adjustment for VAT is granted. ITA acknowledges that the Fed- 
eral Circuit has disapproved ITA’s practice of making a circumstance of 
sale adjustment to foreign market value to account for VAT. See Zenith 
Elecs. Corp. v. United States, 988 F.2d 1573, 1581 (Fed. Cir. 1993). On 
the other hand, the Federal Circuit has upheld VAT adjustments made 
to U.S. price without the benefit of an econometric or pass through 
analysis, as was the case here. See Daewoo Elecs. Co. v. United States, 
Nos. 92—1558,-1559,-1560,—1561,-1562 (Fed. Cir. Sept. 30, 1993) (mo- 
tion for rehearing pending). This case will therefore be remanded for a 
recalculation of foreign market value, eliminating the circumstance of 
sale adjustment. 

In addition, plaintiffs have requested specific remand instructions di- 
recting ITA to eliminate the circumstance of sale adjustment and forbid- 
ding ITA from changing its U.S. price adjustment methodology from 
that used to date in this matter. Apparently, following Zenith, ITA 
amended its U.S. price methodology to add to U.S. price the actual 
amount of VAT taxes paid, as opposed to adding an amount based on an 
ad valorem tax rate as applied to export sales. This new methodology 
was suggested in Zenith. 988 F.2d at 1582, n.4. 

Plaintiffs argue that Federal-Mogul Corp. v. United States, Slip Op. 
93-194 (Oct. 7, 1993), rejects this approach across the board, relying on 
statutory language and the body of Zenith, particularly the statement 
that “[t]itle 19 explicitly requires Commerce to increase USP by the 
amount of tax that the exporting country would have assessed on the 
merchandise if it had been sold in the home market.” Federal-Mogul, 
Slip Op. 93-194, at 12 (quoting Zenith, 988 F.2d at 1580 (emphasis as 
per Federal-Mogul)). 

Federal-Mogul does appear to reject ITA’s approach. It seems to the 
court, however, that the underlined language does not address whether 
ITA is permitted to use the actual amount of taxes paid, perhaps because 
that issue was not before the Court of Appeals. Under ITA’s new ap- 
proach, U.S. price would be increased “by the amount of tax that the ex- 
porting country would have assessed on the merchandise if it had been 
sold in the home market,” at home market prices. The approach ap- 
proved in Federal-Mogul would require a U.S. price adjustment by per- 
centage of U.S. price, which treats the merchandise as “if it had been 
sold in the home market,” at its actual price. Thus, neither approach 
conflicts directly with the key sentence in the body of Zenith. Federal- 
Mogul’s construction is, however, in agreement with the wording of 
19 U.S.C. § 1677a(d)(1)(C).10 The court has difficulty finding such 
agreement in ITA’s construction. 


10-The statute provides that U.S. price shall be increased by: 

(C) the amount of any taxes imposed in the country of exportation directly upon the exported merchandise or 
components thereof, which have been rebated, or which have not been collected, by reason of the exportation of the 
merchandise to the United States, but only to the extent that such taxes are added to or included in the price of such 
or similar merchandise when sold in the country of exportation. 

19 U.S.C. § 1677a(d)(1)(C). 
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Contrary to defendant’s position the word “amount” in the statute 
does not resolve the issue, as an “amount” will result from application of 
an ad valorem rate as well as ITA’s method. Also, footnote 4 of Zenith 
does indeed appear to be dicta, as the issue of how to accomplish the U.S. 
price adjustment was not before the court. It is a troubling footnote, 
however, as it is aclear statement to ITA that it is permitted to do some- 
thing. It is not a statement, however, that ITA must do something. Fur- 
thermore, just because ITA’s methodology may satisfy the “but only” 
clause of the statute does not mean that some other methodologies, in- 
cluding the one approved in Federal-Mogul, may not better satisfy the 
statute as a whole. 

The court is concerned that ITA may not be considering this matter 
carefully enough in light of Federal-Mogul and has chosen a tortured 
reading of the statute, which puts the court in the awkward position of 
rejecting a clear statement of the Court of Appeals or a well-reasoned 
opinion of this court that applies plain statutory language. ITA, on the 
other hand, may choose to follow Federal-Mogul without running afoul 
of the permissive language of footnote 4. Thus, ITA is directed to recon- 
sider this issue and shall advise the court by December 6, 1993 as to 
whether it is acquiescing or whether it is appealing the Federal-Mogul 
line of cases. At that time the court will provide appropriate further re- 
mand directions. 


CONCLUSION 


In conclusion, plaintiffs’ motion for judgment on the agency record is 
granted in part and denied in part. ITA’s determination with respect to 
the use of duty-inclusive data in constructed value calculations and duty 
drawback adjustments is sustained. ITA’s reliance on respondents’ cost 
data regarding the theoretical weight of the merchandise is sustained. 
This case is remanded to ITA for a recalculation of foreign market value 
with no adjustment for VAT and for reconsideration of its VAT U.S. 
price methodology. 


(Slip Op. 93-218) 


JEFFREY S. BELL, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-11-00764 


[Plaintiff's Motion for Leave to Present Additional Evidence is granted and the case is 
remanded. ] 


(Dated November 12, 1993) 


Daniel M. Ogden, for plaintiff. 

Frank Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (John J. Mahon), United States Customs Service, of coun- 
sel, for defendant. 
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MEMORANDUM AND ORDER 


GOLDBERG, Judge: On November 19, 1993, plaintiff filed a Summons 
and Complaint with this court, contesting the decision of the Secretary 
of the Treasury to affirm the denial of plaintiff's application for a cus- 
toms broker’s license. Plaintiffhas moved for leave to present additional 
evidence. This court has jurisdiction under 28 U.S.C. § 1581(g)(1) 
(1988) to review the Secretary’s decision to affirm the denial of a cus- 
toms broker’s license under 19 U.S.C. § 1641(b)(2) (1988); 19 C.F.R. 
§§ 111.16, 111.17 (1993). 


BACKGROUND 


On September 1, 1989, plaintiff, Jeffrey S. Bell, applied to the Cus- 
toms Service for an individual customs broker’s license under 19 U.S.C. 
§ 1641(b)(2) (1988). Shortly thereafter, plaintiff passed the written bro- 
ker’s examination required by 19 C.F.R. § 111.13 (1993). Customs con- 
ducted a background investigation of plaintiff and issued its report on 
December 5, 1989, pursuant to 19 C.F.R. § 111.14 (1993). Administra- 
tive Record (“Ad. Rec.”), Attachment U. 

At the time of his license application and background investigation, 
plaintiff was employed by Alliance Broker’s International, Inc. (“Alli- 
ance”). Since its incorporation on December 7, 1988, Bell has served as 
vice-president and as a director of Alliance. Previously, from 1980 to De- 
cember 1988, Bell had been employed as an account executive with Ex- 
peditors International, Inc. (“Expeditors”). Id. 

Shortly before issuing the investigation report regarding Bell’s indi- 
vidual customs broker’s license, Customs issued its investigation report 
on Alliance’s corporate broker’s license application on September 13, 
1989. Ad. Rec., Attachment V. In the Alliance investigation, Customs in- 
terviewed Joe Ramos, president of Expeditors. Ramos claimed that 
while employed by Expeditors, Bellhad accepted kickbacks totalling ap- 
proximately $1,000 from Mike Hooks, an employee of Empire Truck 
Lines. Ramos filed formal charges against Bell for criminal bribery, but 
the Tarrant County District Attorney’s Office declined to prosecute the 
case due to the lack of verifiable information. In addition to the insuffi- 
cient evidence, the small dollar amount involved was a contributing fac- 
tor. The Bell and Alliance investigations also noted several reference 
interviews with individuals who each commented on Bell’s acceptance 
of alleged kickbacks. Id. 

Although Bell admitted that he accepted money from Hooks when 
asked by Customs investigators, he also argued that Ramos, his em- 
ployer, had granted him permission to do so. Given Ramos’ apparent 
consent, Bell regarded the money as legitimate commissions. If the pay- 
ments had been illegitimate, Bell claims he would not have had the 
checks mailed to his home nor would he have reported the extra income 
on his annual tax returns. Bell also hypothesized that the derogatory 
statements stemmed from Ramos’ resentment over Bell’s departure 
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from Expeditors to start Alliance, a competing customhouse brokers 
company. Ad. Rec., Attachment V. 

On May 23, 1990, Joe Ramos wrote a letter to Customs Special Agent 
Linda Fairchild admitting that his comments during the investigation 
regarding Bell “were made at a highly emotional time and were biased.” 
Ad. Rec., Attachment Q. Ramos admitted that he incorrectly stated that 
Bell had taken Expeditors documents when Bell left Expeditors to start 
Alliance. 

Ina letter dated April 12, 1991, Customs informed Bell that his license 
application had been denied. Ad. Rec., Attachment M. The denial was 
based upon “derogatory information” regarding plaintiff disclosed dur- 
ing the investigation. The April 12, 1991 denial letter noted that plain- 
tiff admitted to “accepting money in the form of kick-backs” and that 
the payments totaled approximately $900. The letter quoted the entire 
provision of 19 C.F.R. § 111.16(b)! but did not specify the provision and 
pertinent facts that were the basis for denying Bell’s license application. 

On May 16, 1991, pursuant to 19 C.F.R. § 111.17(a) (1993), plaintiff 
appealed his license denial to the Commissioner of Customs. Ad. Rec., 
Attachment K. Bell charged that Customs’ investigations were not thor- 
ough and made several erroneous generalized conclusions in denying 
his application. Protesting Customs’ finding that he received “kick- 
backs,” Bell again described his receipt of payments as “freely offered 
commission[s]” that Ramos had verbally sanctioned. Jd. Bell said that 
other Expeditors’ employees as well as other customs brokers accepted 
similar commissions. Plaintiff further declared that he was a “victim of 
a vindictive previous employer.” Jd. 

As he requested in his appeal letter, Customs Service officials Jerry 
Laderberg and Robert Page met with Bell on June 27, 1991. Ad. Rec., 
Attachments E & F. Aside from establishing the date of the meeting, the 
administrative record, however, does not contain a record of the matters 
discussed. 

On July 26, 1991, the office of the Customs Service Commissioner de- 
nied plaintiff's appeal, specifically citing 19 C.F.R. § 111.16(b)(3), (4), 
and (6). Ad. Rec., Attachment D. The Commissioner’s letter, however, 
lacked any discussion of the facts supporting any of the three cited 
grounds for Bell’s application denial. 

On September 25, 1991, plaintiff filed with the Secretary of the Treas- 
ury an appeal of the Commissioner’s decision to affirm the initial denial 
of plaintiff's broker’s license application, pursuant to 19 C.F.R. 
§ 111.17(b) (1993). Ad. Rec., Attachment A. Plaintiff's appeal requested 


1 (b) Grounds for denial. The causes sufficient to justify denial of an application for a license shall include, but need 
not be limited to: 
(1) Any cause which would justify suspension or revocation of the license of a broker under the provisions of 
§ 111.53; 
(2) The failure to meet any requirement set forth in § 111.11; / 
(3) A failure to establish the business integrity and good character of the applicant; 
(4) Any willful misstatement of pertinent facts in the application; : 
(5) Any conduct which would be deemed unfair in commercial transactions by accepted standards; 
(6) Areputation imputing to the applicant criminal, dishonest, or unethical conduct, or a record of such conduct. 


19 C.F.R. § 111.16(b) (1993). 
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that Treasury reverse the denial of plaintiffs application, or alterna- 
tively, that Treasury remand the case to the Customs Service with in- 
structions that a thorough and complete investigation of plaintiff be 
performed, focusing on the allegations that plaintiff accepted illegal 
payments. Plaintiff also requested either a formal or informal on-the- 
record hearing to allow him the opportunity to present additional 
evidence. 

On April 17, 1992, Joe Ramos wrote a letter to Customs officials fur- 
ther explaining the circumstances surrounding his comments regard- 
ing Bell and the alleged kickbacks. Ad. Rec., Attachment C. Ramos 
admitted that when Bell approached him to ask about the propriety of 
accepting commissions from truck lines, he thought Bell was asking the 
question jokingly. Thus, Ramos, also in jest, replied that Bell could ac- 
cept the money as commissions. Ramos assumed that Bell understood 
that the entire exchange was tongue in cheek. Upon reflection, Ramos 
noted that Bell might have honestly and in good faith misconstrued his 
statement as consent to accept the money. 

Nearly one year after plaintiff's appeal was filed, on September 15, 
1992, Treasury sent plaintiff a one-page letter denying his appeal. 
Plaintiff's Complaint, Exhibit F. The letter stated that “[alfter thor- 
ough consideration of the facts as presented in the administrative re- 
cord, [the Secretary of the Treasury found] sufficient grounds for 
denying [plaintiff's] appeal * * * pursuant to 19 CFR 111.16(b).” Nospe- 
cific grounds for the denial of plaintiff's application were discussed. 

Plaintiff commenced this civil action seeking review of the decision of 
the Secretary of the Treasury to affirm the denial of plaintiff's license 
application. Plaintiff seeks judgment reversing Treasury’s decision and 
directing Customs to grant plaintiffa customs broker’s license. Alterna- 
tively, plaintiff requests that the court remand this case for reconsidera- 
tion of all evidence regarding the factual findings made by Customs. 

Plaintiff has moved for leave to present additional evidence to that 
contained in the agency record before the court. The government argues 
that plaintiff has not demonstrated that the evidence he wishes to pre- 
sent is “additional” or that reasonable grounds existed for the failure 
to present such evidence at the administrative level as prescribed by 


19 U.S.C. § 1641(e)(4). 
DISCUSSION 
An applicant may appeal the decision of the Secretary of Treasury de- 
nying a customs broker’s license by filing with this court a written peti- 


tion requesting that the decision be modified or set aside in whole or in 
part. 19 U.S.C. § 1641(e)(1) (1988). 


A. Scope and Standard of Review: 

As an initial matter, the court addresses the apparent inconsistency 
in the statutes providing for the court’s standard of review of broker’s 
license denial actions. 
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The Secretary of the Treasury has authority over matters involving 
customs brokers under section 641 of the Tariff Act of 1930 (codified as 
amended at 19 U.S.C. § 1641 (1988)). Section 1641(e) sets forth the pro- 
visions regarding judicial appeal of broker’s license matters. The Secre- 
tary’s findings of fact shall be conclusive “if supported by substantial 
evidence.” 19 U.S.C. § 1641(e)(3) (1988) (emphasis added). 

Certain types or categories of actions before this court, however, are 
to be determined “upon the basis of the record made before the court.” 
28 U.S.C. § 2640(a) (1988).2 Among these are actions involving a review 
of the Secretary of the Treasury’s determination to affirm Customs’ de- 
nial of a broker’s license. 

Plaintiff argues that 28 U.S.C. § 2640(a)(5) is in fatal conflict with 
19 U.S.C. § 1641(e)(3). Plaintiff asserts that 2640(a)(5) requires license 
denial actions to be conducted as a trial de novo before the court. Plain- 
tiff further asserts that de novo review precludes the court from consid- 
ering the agency record. Plaintiff argues it is contradictory that, on 
the one hand, license denial actions are to be determined upon the re- 
cord made before the court under 28 U.S.C. § 2640(a)(5), while, on the 
other hand, the court is bound by the Secretary’s findings unless they 
are not supported by substantial evidence, as provided by 19 U.S.C. 
§ 1641(e)(3). 

In defining the proper scope and standard of review for license denial 
actions, the court notes that it is preferable to harmonize apparently 
conflicting statutes, so as to give effect to both. United States v. Shew- 
maker, 936 F.2d 1124 (10th Cir. 1991); see Watt v. Alaska, 451 U.S. 259, 
267 (1981); United States v. Moore, 95 U.S. 760, 763, (1878). 

Plaintiff's arguments are misplaced. Plaintiff's error lies in its as- 
sumption that “record made before the court” mandates de novo review. 
The term de novo may refer to a review that is without deference to the 
agency’s findings. De novo, however, also means that the court’s scope of 
review need not be limited to the agency record. See 2 Steven A. 
Childress & Martha S. Davis, Federal Standards of Review § 15.02 (2d 
ed. 1992) (“The phrase de novo review may allow for court-generated ad- 
ditions to or substitutions for the agency’s record”). In license denial 
cases, “record made before the court” refers not to the standard of re- 
view, but to the scope of information that the court shall ultimately re- 
view on appeal. See Gibraltar Sav. v. Ryan, 772 F. Supp. 1290, 1292-93 
(D.D.C. 1991). This includes, but is not limited to, the original adminis- 
trative record that was the basis of the Secretary’s decision. See Quesin- 
berry v. Life Ins. Co. of North America, 987 F.2d 1017, 1021 (4th Cir. 


1993). 


2 The Court of International Trade shall make its determinations upon the basis of the record made before the court in 
the following categories of civil actions: 


* * 


(5) Civil actions commenced to review any decision of the Secretary of the Treasury under section 641 of the Tariff 
Act of 1930, with the exception of decisions under section 641(d)(2)(B) [i.e. license suspension and revocation 
cases], which shall be governed by subdivision (d) of this section [i.e. 5 U.S.C. § 706 (1988)] 


28 U.S.C. § 2640(a)(5) (1988) (emphasis added). 
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In license denial actions before the court, a party is provided the 
statutory right to present additional material evidence. 19 U.S.C. 
§ 1641(e)(4) (1988). Ifa party fails to satisfy the statutory requirements 
to present additional evidence, the “record made before the court” will 
be limited to the administrative record. TT Corp. v. United States, 
17CIT__, Slip Op. 93-7 (Jan. 19, 1993). If, however, a party satisfies 
the statutory criteria to present additional evidence, the court will order 
the Secretary to review the additional evidence on remand. Plaintiff 
urges the court to conduct ade novo review of additional evidence pursu- 
ant to 28 U.S.C. § 2640(a). Judicial discretion, however, weighs in favor 
of remand for further agency proceedings as the better procedure in this 
type of action. See Secretary of Labor v. Farino, 490 F.2d 885, 892 (7th 
Cir. 1973). 

Remand is appropriate because it would not be consistent with the 
statutes to substitute the judgment of this court for that of the agency 
authorized to initially decide appeals from broker’s license denials. See 
Farino, 490 F.2d at 892 (quoting Moore-McCormack Lines Inc. v. United 
States, 413 F.2d 568, 588-590 (Ct. Cl. 1969); Chemical Mfrs. Ass’n v. 
Federal Maritime Comm’n, 900 F.2d 311, 317 (D.C. Cir. 1990). Customs 
and the Secretary of the Treasury have greater expertise to evaluate an 
applicant’s qualifications for licensing as a customs broker. Legislative 
history indicates that the Secretary is granted broad powers to regulate 
the licensing of customs brokers in order to protect importers and the 
revenue of the United States. S. Rep. No. 1170, 74th Cong., 1st Sess. 3 
(1935); see United States v. Federal Ins. Co., 5 Fed. Cir. (T) 16, 22-24, 
805 F.2d 1012, 1017-1019 (1986). Congress clearly intended that Cus- 
toms and the Treasury Department make the initial appeal determina- 
tions; judicial oversight of license denials is not appropriate until 
administrative remedies are exhausted. Allen v. Regan, 9 CIT 615 
(1985). Thus, any additional evidence in broker’s license actions consid- 
ered on judicial appeal should first be remanded and reviewed at the ad- 
ministrative level. 19 U.S.C. § 1641(e)(4) (1988). 

In sum, the court finds that when statutory criteria for presenting ad- 
ditional evidence are met, the appropriate procedural device is remand 
to the Secretary of the Treasury for reconsideration in light of the addi- 
tional evidence presented. The Secretary may modify the findings of 
facts on the basis of such additional evidence presented. 19 U.S.C. 
§ 1641(e)(4) (1988). If plaintiff appeals the Secretary’s subsequent re- 
mand results, the court will base its determination upon the administra- 
tive record augmented by the additional evidence presented. The court 
will subsequently uphold the Secretary’s findings and conclusions only 
if they are supported by substantial evidence in the augmented adminis- 
trative record. 


B. Additional Evidence: 


Plaintiff has moved to seek leave to present additional evidence to the 
agency record that is before the court. The court may grant a motion for 
leave to present additional evidence if the court finds that the evidence 
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is additional, material and that reasonable grounds existed for 
the failure to present the evidence at the administrative level, pursuant 
to 19 U.S.C. § 1641(e)(4) (1988).3 

Defendant does not challenge that the evidence is material to plain- 
tiff’s complaint. Defendant, however, argues that plaintiff has not dem- 
onstrated that the evidence presently offered is “additional” to the 
administrative record made before the agency. Even if the evidence is 
additional, defendant argues that plaintiff has not shown that there 
were reasonable grounds for his failure to present the evidence at the 
administrative level. 

Plaintiff offers a list of evidence to be presented. Included is a retrac- 
tion from a Customs District Director of an initial recommendation that 
Bell’s application be denied. Other evidence refers to statements made 
by individuals interviewed during Bell’s background investigation, in- 
cluding Ramos, Sherri Johnson-Desjardin, Ken Lopez, Mike Hooks, and 
Roger Littleton. Plaintiff offers information regarding the matters dis- 
cussed between Bell and Customs Service officials Jerry Laderberg and 
Robert Page on June 27, 1991. Furthermore, plaintiff offers evidence re- 
garding the decision processes used by Customs, the Commissioner, and 
the Secretary of Treasury in denying Bell’s license application. 

In applying 19 U.S.C. § 1641(e)(4), the court first examines defen- 
dant’s assertion that the evidence plaintiff offers is not new or addi- 
tional, but that it already received consideration at the administrative 
level. Letters from Ramos retracting his derogatory statements toward 
Bell are included in the agency record before the court. The record, how- 
ever, does not address the obvious conflict between Ramos’ initial alle- 
gations and his subsequent retraction. Although defendant correctly 
notes that plaintiff has not described his proposed additional evidence in 
detail, the court believes that any additional evidence would help clarify 
the inconsistencies and naked conclusions contained in the agency re- 
cord. Thus, the court will accept plaintiff's proposed additional evidence 
in order to place the statements regarding Bell’s ethical and business in- 
tegrity in their proper and accurate context. 

Second, the court examines whether the proposed additional evidence 
is material to the case. Evidence is material where there is a reasonable 
possibility that it would change the outcome of the Secretary’s determi- 
nation. See Sears v. Bowen, 840 F.2d 394, 400 (7th Cir. 1988). The credi- 
bility of Ramos’ derogatory statements in conjunction with plaintiffs 
good faith belief that he had Ramos’ permission to accept Hooks’ pay- 
ments as commissions directly affects a determination of whether the 
accusations that Bell received kickbacks are supported by substantial 


3 This provision provides: 


If any party applies to the court for leave to present additional evidence and the court is satisfied that the addi- 
tional evidence is material and that reasonable grounds existed for the failure to present the evidence in the proceed- 
ings before the hearing officer, the court may order the additional evidence to be taken before the hearing officer 
and to be presented in a manner and upon the terms and conditions prescribed by the court. The Secretary may 
modify the findings of facts on the basis of the additional evidence presented. The Secretary shall then file with the 
court any new or modified findings of fact which shall be conclusive if supported by substantial evidence, together 
with a recommendation, if any, for the modification or setting aside of the original decision or order. 


19 U.S.C. § 1641(e)(4) (1988) (emphasis added). 
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evidence. The proposed evidence conflicts with that contained in the ad- 
ministrative record and may well change the outcome of Customs’ 
determination. Therefore, the court finds that plaintiff's proposed evi- 
dence is material and should be considered upon remand. 

Finally, the court finds that reasonable grounds existed for plaintiff's 
failure to present his proffered evidence at the administrative level. 
A formal hearing is not required by statute in license denial cases, 
in contrast to license revocation or suspension cases. See 19 U.S.C. 
§ 1641(d)(2)(B) (1988). Plaintiff, however, did attempt to have his addi- 
tional evidence heard by both the Commissioner of Customs and the 
Secretary of the Treasury, only to be summarily denied at each level 
without adequate explanation. Any failure by plaintiff to present evi- 
dence at the administrative level resulted from the agencies’ unwilling- 
ness to accept plaintiff's offered evidence. Defendant may not rebuff 
plaintiff's repeated attempts to present new evidence without explana- 
tion and then subsequently argue that plaintiff unreasonably failed to 
present that evidence at the administrative level. 

Thus, the court finds that plaintiff has satisfied the requirements of 
19 U.S.C. § 1641(e)(4) in order to be granted leave to present additional 
evidence to the court. The proposed evidence is not contained in the ad- 
ministrative record, is material to the decision to grant or deny plain- 
tiff’s license, and reasonable grounds existed for why the evidence was 
not presented at the administrative level. 


C. Adequate Explanation: 

Customs must provide an adequate explanation of its decision to deny 
a customs broker’s license. See Pietrofeso v. United States, 16CIT__, 
Slip Op. 92-141, at 18-19 (Aug. 25, 1992). In Pietrofeso, plaintiff chal- 
lenged the Secretary’s decision to affirm Customs’ denial of her license 
application. Finding “only the weakest hearsay evidence” linking appli- 
cant’s husband to organized crime or criminal activity in the venue in 
which the applicant sought to work, the Pietrofeso court remanded the 
case to the Secretary “to analyze the data in the record for reliability, 
gather new data if necessary, explain his conclusions and, if the conclu- 
sions are adverse to plaintiff, give plaintiff an opportunity to respond.” 
Id. at 19. 

In the present case, the Secretary’s terse one-page letter summarily 
affirming Customs’ denial of plaintiff's application fails to address 
either the factual basis or the reasoning underlying its determination. 
While the government is not required to explain the basis for its decision 
to deny plaintiff’s license application in minute detail, administrative 
agencies must still articulate the factual underpinnings of their find- 
ings. Kent Farm Co. v. Hills, 417 F. Supp. 297, 302-03 (D.D.C. 1976). To 
affirm the denial of Bell’s application on the basis of a reputation for dis- 
honest or unethical conduct, the Secretary must articulate a satisfac- 
tory explanation, including a “‘rational connection between the facts 
found and the choice made.’” Motor Vehicle Mfrs. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting Burlington Truck 
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Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). License applica- 
tions may not be denied merely upon the basis of rumor and hearsay; 
speculation may not be substituted for probative facts. Galloway v. 
United States, 319 U.S. 372, 395 (1943). 

In its initial review, Customs did not refer to any incident other than 
the alleged kickbacks as grounds for Bell’s license denial. In subsequent 
levels of review, neither the Commissioner nor the Secretary addressed 
the inconsistencies, contradictions, and biases that undermine the reli- 
ability of the administrative record relied upon in their decisions. The 
Secretary has failed to acknowledge the withdrawn allegations and their 
impact on the determination of Bell’s character or business integrity. 

The court remands this case to the Commissioner of Customs to order 
a review of the additional evidence to be submitted by plaintiff. The 
Commissioner shall report to this court within 60 days of this order the 
remand results that are to be based upon the entire administrative re- 
cord, including the additional evidence presented. The Commissioner 
may modify the findings of facts on the basis of such additional evidence. 
See 19U.S.C. § 1641(e)(4) (1988). The Commissioner shall then file with 
the court any new or modified findings of fact together with any recom- 
mendation for modifying or setting aside the original decision. Id. 

This remand gives Customs officials the opportunity to articulate a 
thorough explanation that clearly states the factually supported rea- 
sons for granting or denying Bell’s license application. The court notes, 
however, that the burden remains on plaintiff to establish his business 
integrity and good character in order to be granted a customs broker’s 
license. 19 C.F.R. § 111.16(b)(3) (1993). The remand results shall ad- 
dress the key issues in this case including the reliability of the fact- 
finding procedures used by Customs investigators, the credibility of the 
kickback allegations, and the validity of Ramos’ alleged consent. All 
must be explained in sufficient detail. Finally, if Customs should discern 
other grounds for denying Bell’s license application, the factual basis 
and the reasoning supporting such a conclusion shall be clearly stated. 
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